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We have ready for publication, to ap-— 


pear in our next issue, an article upon 
‘** The North and South Dakota Banking 
Acts, and the decision of the North Da- 
kota supreme court” from the pen of 
Mr. Hagh J. Campbell, of Yankton, a 
member of the South Dakota bar. The 
writer deals with the question of the 
power of a state legislature to prohibit 
the carrying on of the banking business 
—other than the note-issuing function— 
by private individuals, His conclusion 
coincides with our own, previously ex- 
pressed, that the power does not exist. 


Our readers will note in our news 
column, an important amendment by 
the Wisconsin legislature of the law gov- 
erning transfers of stock, which will en- 
able bankers to acquire and hold stock 
certificates as collateral without the nec- 
essity of transfer on the books of the 
corporation. Under the statutes and de- 
cisions in many states, as has been 
pointed out in previous issues of the 
Journal, every bank or other party in 
those states loaning money upon stock 
collateral must obtaiu transfer on the 
books, or else run the risk of loss in the 


event the security is subsequently at- 
tached by a creditor of the pledgeor, 
unaware of the pledge. Furthermore, 
in the event of transfer,comes the liability 
of the pledgee, where not exempted 
by statute, for debts of the corporation. 
The subject has been frequently adverted 
to in all its bearings, in previous num- 
bers, and the states pointed out in which 
registry on the books is or is not neces- 
sary, for the security of the pledgee. 
Sound policy points to the establishment 
of a rule permitting the free and un- 
trammeled use of stocks as collateral in 
business transactions, and the law just 
passed by the Wisconsin legislature is in 
furtherance of this policy. From and 
after May 4, 1891, indorsement and de- 
livery of the certificate of stock of a 
Wisconsin corporation to a bona-fide 
purchaser or pledgee, together with a 
written transfer, is sufficient delivery to 
pass the title as against all parties, 
and no transfer on the corporate books 
will be necessary to pass title. So far 
as the corporation itself is concerned, 
however, the transfer will not affect its 
right to pass any dividend on the stock, 
or to treat the holder of record as holder 
in fact, until the transfer is recorded and 
a new certificate issued; and the record 
holder remains liable to creditors of the 
corporation. 

This accomplishes the grand purpose 
of enabling stock to be loaned on and 
taken as collateral, without registry. 
The lender is safe and is under no risk 
of loss to a creditor of the pledgeor, be- 
cause of non-transfer, and he escapes 
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the risk ef liability for debts of the cor- 
poration which he might incur from ap- 
pearing as the record owner. 


Usury laws are always a fruitful topic 
of interest. In this issue we present 
our readers with a decision of the su- 
preme court of Georgia holding valid a 
note bearing eight per cent, interest, 
made in Georgia and payable in New 
York, although the New York law only 
permits six per cent. This is almost an 
exact counterpart of the decisior of the 
supreme court of Texas, published in the 
March ist Journal. These decisions 
should gladden the hearts of those who. 
lend money on this amphibious class of 
instruments. 


THE national bankers of Kansas are 
presented with a decision in this number 
on the subject of the correct method of 
listing and taxing their shares. In pre- 
vious issues have appeared both de- 
cisions and articles showing that an 
aggregate assessment against a national 
bank of a lump sum, as distinguished 
from a separate assessment of the indi- 
vidual shareholders, is invalid and will 
not be enforced. The supreme court 
of Kansas, now take the same view. 
There seems to be a good deal of mis- 
understanding on the part of assessing 
officers in many states upon this subject, 
and much litigation is the result. 


Our agitation of the subject of interior 
bank examination, and search for light 
upon what is the best method of exam- 
ination, has aroused considerable inter- 
est. We present our readers with three 
more contributions this issue, and others ; 
are in hand, and promised. We are 
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very anxious to bring out all shades of 
opinion, from every point of view, and 
earnestly request the favor of further 
contributions. When completed, what 
will we have? A series of contributions 
presenting a variety of valuable ideas, 
pertinent to the subject, the fruit of the 
experience stored up in numerous minds. 
Can there be a doubt but that the sug- 
gestions made will benefit many? The 
subject, concededly, is gne in which 
there is much room for improvement, 
and many are interested in plans look- 
ing to that end. Toall such, these con- 
tributed articles will be of great value, 
and we trust that our columns may be 
graced with many more. 


WE note with interest the remarks of 
the New York Zvening Post, reproduced 
in another column, criticising our views 
upon the decision of our highest court 
in the Bedell case, and concluding that 
‘*the decision of the court of appeals 
will be sustained not only by legal but 
by: commercial opinion.” + That decision, 
it is hardly necessary to repeat, placed 
the loss upon the banker for payment of 
purported checks which a depositor had 
blindly signed, payable to the order of 
non-existent persons, or to real persons, 
but not representing real transactions, 
under the supposition that the checks 
constituted payments to real parties in 
actual transactions had with the depos- 
itor. The checks were procured to be 
signed through the fraud of an employe, 
in whom the depositor trusted, and 
whom he had invested with the manage- 
ment of that branch of his business in 
which the supposed checks were to be 
used. The banker, on presentation of 
what purported to be genuine checks of 
his depositor, but which in fact were or- 
ders to him to pay to names merely, not 
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persons, paid on the bogus indorsements 
of the supposed payees. The payments, 
being without authority, were held not 
chargeable. The fact was established 
that the depositor was not negligent. 
On this fact of no negligence, the gen- 
eral rule that a payment without au- 
thority, is not chargeable, operated, and 
the banker had to answer for the money 
paid. 

In the article criticised we go at 
length into the question, and endeavor 
to show, both upon legal precedent and 
analogy, as well as from the standpoint 
of justice, that responsibility in such a 
case should rest with the depositor. 

That article stands as an expression of 
our views, and we need not repeat the 
argument here. The ost differs with 
us in the conclusion reached, and thinks 
the rule of responsibility established by 
the court of appeals is right. Why? 
Because, notwithstanding the fact that 


the depositor led the banker into the 
danger, the established customs of trade 
and the welfare of the community, re- 


quire that payments of commercial 
paper should be made only to the per- 
sons named, or not at all; that the chief 
responsibility for this must rest with the 
banker; that the decision declaring the 
bank liable for payment to unauthorized 
parties has followed a long line of judi- 
cial precedents which have increasingly 
tended toward more strict interpreta- 
tion of a bank’s responsibility, rather 
than the reverse; that English customs, 
and decisions based on those customs, 
to the contrary, should not have weight 
in the decision of cases under Amegican 
law and customs; and that while the 
ruling puts a large responsibility upon 
banks, the back of the ass is strong, and 
can stand it. Says the Post: 


The question 1s, upon whom should the chief re- 
sponsibility be laid. To this the business community 
will have but one answer: upon the bank which paid 
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the money without authority. The whole system of 
banking in the United States and the established cus- 
toms of trade depend upon the principle that evi- 
dences of debt are payable only to the persons named 
therein. To weaken this principle would tend to de- 
stroy confidence and would in the end be bad for the 
banks themselves. Ifa merchant, under our present 
conditions, should be distrustful whether money 
made payable to a particular individual would ever 
reach the right person, and whether if it .did not, he 
would have to pay the sum over again, that business 
man might think his own vaults safer, 


But we cannot see the force of this 
argument in a case like that of Bedell. 
How can the principle that evidences 
of debt are payable only to the persons 
named therein be weakened, and confi- 
dence destroyed, by holding one who is- 
sues, not an evidence of debt payable to 
an actual person named, but a danger- 
ous and misleading imitation, payable 
to nobody—who creates a myth, mirage 
or decoy into which his banker is led to 
his injury—responsible for his injurious 
emanation? Rather will public confi- 
dence be weakened by the doctrine of 
responsibility of the banker in such a 
case, for the unequal burden and risk 
imposed, might, in many instances, lead 
to his insolvency and cause loss to those 
of the general public whose funds were 
on deposit. The illustration given of 
the weakening of public confidence, if 
the banker were held not responsible, is 
that of a merchant who —uncertain 
whether his paper payable to a particu- 
lar individual would ever reach and 
whether he might not be called upon to 
pay over again—might lock his money 
up in his own vault. The illustration 
does not fit the Bedell case. The paper 
of the merchant represents a gen- 
uine transaction and is really payable 
to somebody. Under existing rules, 
being without fault, he is not responsi- 
ble if the bank pays to some one else. 
The Bedell paper, on the contrary, did 
not represent actual transactions and 
was payable to nobody. The illustra- 
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tion, therefore, does not apply. If all 
‘the check-issuing public who contem- 
plate the possibility of their carelessly 
executing and floating the latter class of 
‘documents, should have their confidence 
‘shaken by a doctrine holding them re- 
sponsible, and should withdraw their 
‘money from bank and lock it up in their 
vaults, it would be a good thing both for 
‘the bank and the general body of its de- 
‘positors. In that case the transaction 


~would be'this: 


“ You say, Bedell, you have negotiated a loan for 
*$10,000 with Smith—’”’ Smith being a party existing 
ronly in the mind of Bedell. “ Yes.’’ “ Well, here is 
“$10,000 from my vault. Pay it to Smith.” 


And the loss would fall, where it pro- 
perly belongs, upon the one who reposed 
the confidence. 

Discussing the general subject of re- 
sponsibility of banks for the correct 
‘payment of paper presented, the Post 
‘takes the view that existing customs, 
under which the chief responsibility is 
thrown upon the banker in cases of 
forged paper, where the depositor is 
without fault, are proper and right, and 
states that the tendency of New York 
decisions has been to increase this re- 
‘sponsibility. From a fair view of the 
situation, we believe existing burdens 
-of responsibility are not right; that bank 
ers’ risksin the payment of forged paper 
should be lessened rather than increas- 
ed, and that greater duties should be 
placed upon the check-issuing body of 
the community. Making the funds of a 
bank more safe and secure against the 
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onslaughts of the forger will not weaken, 
but strengthen, the confidence of the 
public in the safety of their funds; and 
the establishment of rules of greater 
diligence on the part of check-issuers, 
thus placing upon them a share of the 
burden of making transfers of cash by 
paper instruments safe, is but fair. The 
banker should not be. burdened with all 
the risk. The detection of forgeries re- 
quires great skill, and often the most 
skilful are baffled. The depositor should 
meet the banker half way; should be re- 
quired to use great care in the execution 
of his paper issues; should surround 
them with all possible safeguards against 
successful alteration; and in spite of all 
precautions, if the forger should event- 
ually succeed in defiling them with his 
vicious taint, and the banker be deceiv- 
ed, the depositor should be held toa 
stricter degree of scrutiny of returned 
checks and early advice to the banker, 
that the latter might avail himself of 
any opportunity to track the forger, or 
at all events prevent the recurrence of 
the loss. Whether the risk of bankers 
in determining the genuineness of in- 
dorsements should be lessened, as it is 
in England, by statute, is also a perti- 
nent question. But, on the general 
subject, bankers have risks from with- 
out, aswell as within, and the further- 
ance of measures which will lessen the 
chance of the forger, and lessen the risk 
of the banks, is in the line of sound com- 
mercial policy. 
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THE DIFFERENTIATED SPECIES OF THE Genus 
ACCOUNT.” 


The following truths are self-evident: 


1. The volume of business in this country is 
‘so gfeat that commercial paper as a money sub- 
stitute is a necessity in the settlement and clos- 

ing. by payment, of the large majority of busi- 
ness transactions. 

2. Banks are the machinery most largely 
employed, both for the payment, and the collec- 
tion, of commercial paper. 


3. Cash payments or remittances of cash in 
payment of commercial paper in the large ma- 
jority of individual cases are both undesirable 
and impossible. Undesirable, especially in the 
ease of distant debtor and creditor, owing to 
risk and expense in the transmission of funds. 
Impossible by reason of the insufficiency of cash 
in the country to settle, by this means alone, 
even a small part of daily demands. 

4. From necessity, as well as from conven- 
ience, the system has been established of pay- 
ment and settlement of the great majority of 
transactions by way of credit to account on the 
books of some bank, as distinguished from pay- 
ment in cash. 

5. For brief illustration. (1) Debtor and 
‘creditor in same locality. Payment is made by 
check on bank. Creditor deposits in his bank 
and receives credit to account. This is pay- 
ment, so far as he is concerned. Bank in large 
city, does not collect cash for each check re- 
ceived. Sends through clearing-house. Re- 
ceives credit for this and a number of other 
checks. Is charged with aggregate of demands 
against it. Balance only settled in cash. 
Great bulk of single demands settled by credit 
alone. (2) Debtor and creditor at a distance. 
Debjor’s papér deposited with bank for collec- 
tion. Creditor is paid by credit to account. 
Baak forwards to correspondent, who collects. 
If reciprocal account, bank receives credit to ac- 
count, balance of account only being settled by 
draft. Bulk of items paid and settled by 
credit alone. If no reciprocal account, collec- 
tion item settled by draft. Single draft, gen- 
erally, not paid in cash, but credited with other 
items, from which demands deducted, and bal- 
ance only so paid. The above, of course, im- 
perfectly describes but a small part of the intri- 
cate network of bank transactions in the pay- 


“CREDIT TO 


ment and collection of commercial paper, but is 
Sufficient to illustrate the statement made that 
the bulk of payments are not cash, but by 
credit. 

Under this crude portrayal of existing 
methods, we see the bulk of commercial 
paper afloat in this country is settled 
and paid for not in cash—which medium 
for the bulk is both impossible and un- 
desirable—but by credit to account on 
the banker’s books; and that, from the 
necessity of the case, the banker is the 
agent most largely employed in the pay- 
ment and in the collection of commer- 
cial paper. But while this existing sys- 
tem works very well under ordinary cir- 
cumstances, it is a fair weather system 
only. Let a squall arise and disaster 
overtake any bank, and the existing fab- 
ric is greatly disarranged. Credits to 
account, which under ordinary circum- 
stances, would be complete and answer 
every purpose of payment, are then 
scrutinized by the courts and their val- 
idity and effectuality called into ques- 
tion. In view of the frequency of bank 
failures, therefore, it becomes an inter- 
esting and important inquiry, when are 
credits to account to be regarded as 
valid and effectual as payments or trans- 
fers of title, and when to be held not 
such? The Gresham decision, last Au- 
gust, involving this question, attracted 
the attention of the entire banking com- 
munity. Other decisions, since then, 
published in these pages, have furnished 
important contributions to the subject. 
In view of the constant stream of decis- 
ion upon questions of this nature, we 
propose to give here, in briefest outline, 
a sketch of the cases showing some of 
the varieties or species of credits to ac- 
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count, and when they have, or have not, 
been held effectual as payments or 
transfers of title. The subject, for clear- 
ness of mind, will be separated into 
three divisions, looking at it from the 
standpoint of parties between whom the 
questions have arisen. 


Division 1. Questions of title arising be- 
tween original owner and depository bank, or 
between those who succeed to the rights of 
either; 


DIVISION 2. Questions of title arising between 
original owner and correspondent of insolvent 
depository. 

DIVISION 3. Questions of title between orig- 
inal owner, and failed correspondent of depos- 
itory. 

Division I. 


Taking up, first, the cases where 
questions of title, by reason of credit 
entries, arise between original owner and 
bank of deposit, or those succeeding to 
their rights, we have, 

Species 1, Credit to depositor’s account of 
check drawn on depository bank. 


This is a simple form of credit to ac- 
count and the credit has been held to 
operate as a payment, non-revocable by 
the bank, even though at the time of 
deposit, checkdrawer’s account was 
overdrawn, and bank, on discovery, re- 
turns the check on the same day. See 
Oddie v. National City Bank, 45 N. Y. 
735. Here, of course, insolvency is not 
involved. The bank is simply held 
bound by the credit as a payment, 
equally as if it had paid the cash over the 
counter. But in all the following cases, 
insolvency is an element. 

SpEcIES 2. Absolute and unconditional credit 
to depositor’s account, under course of dealing 
with him,as a cash item,of paper payable by third 
parties. 

In this class of cases the deposit is 
equivalent to a cash deposit, the deposi- 
tor is entitled to draw out the amount at 
once, and the credit operates to transfer 
title to the bank. But should the vank 
become insolvent before it has collected 
the item, or received the proceeds, can 
the depositor take the position of owner, 
as distinguished from creditor, and seek 
to obtain full payment? 

The case of St. Louis & San Francisco 
Railway Co, v. Johnston, receiver, 27 Fed. 





Rep. 243, bears on this question. The 
company, who kept a regular account, 
deposited with the Marine Bank a sight 
draft on Boston. This was credited as 
acash item. Draft was deposited May 
5th and collected by bank’s agent in 
Boston May 7th, after the Marine Bank 
had closed its doors. Company, how- 
ever, were held not entitled to recover 
proceeds, the crediting as cash being 
held equivalent to discounting a bill, 
and draft, when collected, was not the 
property of the company, but of the 
bank. Here, we see, the credit to ac- 
count operated as a transfer of title, al- 
though proceeds were not actually paid 
bank’s agent at time of failure. In 
many cases, however, the ‘receiving of 
deposit, when known to be insolvent, is 
held a fraud which prevents transfer of 
title, and in the case cited, the court in- 
timated that a similar ruling might have 
been made had fraud been alleged in 
the bill. 

Another case is Metropolitan National 
Bank v. Loyd, 90 N. Y. 530. Check de- 
posited in bank. Credited as cash. 
Sold by bank to third party for value. 
Payment defended at instigation of de- 
positor on ground that bank was insol- 
vent at time of deposit and took no title. 
Held, bank acquired title on deposit, 
and gave good title to transferee, who 
could recover. Further held where 
fraud was not alleged, defendant could 
not prove bank received check in con- 
templation of insolvency. Whether 
such a defense could be made under any 
circumstances, guery? 

A further case is Zerhune v. Bank of 
Bergen County, Court of Chancery, New 
Jersey, 1881, 7 Stewart, 367. On Tues- 
day, November 9, the directors of ‘the 
bank discovered that the cashier had 
embezzled the funds, but not to such an 
extent, as they then supposed, as to render 
the bank insolvent. On Wednesday, 
Terhune deposited certain checks, which 
were credited to him as cash, forwarded 
for collection, and collected and credited 
by the bank’s correspondent. The next 
day, Thursday, the bank suspended 
through insolvency, and, it being held 
that the directors were not guilty of 
fraud in receiving the checks, as they 
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believed the bank solvent, the title 
passed to the bank on deposit, and the 
depositor could only claim as a general 
creditor, without preference. 

These cases sufficiently illustrate the 
proposition that where a deposited 
item is credited, absolutely, as cash, the 
bank takes title before collectidn, and if 
the bank thereafter fails, the depositor 
is only a general creditor, unless he can 
set aside the transaction by alleging and 
proving fraud in the receipt of the de- 
posit when known to be hopelessly in- 
solvent. 


Species 3. Credit to depositor’s account as 
cash, of paper payable by third parties, under 
arrangement that depositor may immediately 
draw against it, but if not paid, bank has right 
to charge back. 


This form of credit is almost identical 
with the preceding, only in the cases 
hereunder cited, there was an express 
agreement or understanding that on 
non-payment, deposited paper might be 
charged back. 

In Ayers v. Farmers’ & Merchants’ 
Bank, 79 Mo. 421, it was held: If paper 
be deposited in or forwarded to a bank 
for collection, and in pursuance of a 

_ pre-arranged mode of dealing, the bank 
immediately places the amount to the 
credit of its depositor, and the depositor 
is entitled to draw against the same as 
cash, this works a transfer of title so 
that the depositor cannot afterward 
claim the paper; and it is immaterial 
that if the paper is not paid, the bank 
has the right to charge it back. In this 
case a credit so made was held to give 
the failed depository bank title, and 
prevent a recovery by the original owner 
from a transferee of the depository. 
The point was not raised or considered 
regarding non-title of the insolvent bank 
because of fraud in taking the deposit 
when insolvent, 

In First National Bank v. Armstrong, 
39 Fed. Rep. 231, depository bank cred- 
ited paper as cash, with the understand- 
ing that any draft unpaid should be 
charged back. Deposited drafts were 
collected after bank failed, and money 
came into hands of receiver. Held as 
the drafts were, when received, credited 
as cash to the depositor who had the 
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right at once to draw against them, title 
passed to bank, and he became a gen- 
eral creditor only; and the fact that 
the drafts were indorsed ‘‘ for collec- 
tion” did not affect the result. 


SPECIES 4. 
ment. 


Conditional credit, subject to pay- 


In this class of cases when a bank re- 
ceives paper on deposit for collection 
which it credits conditionally, and then 
fails, what are the deposicor’s rights to 
payment in full, as owner, as distin- 
guished from his right to dividends asa 
general creditor? 

First National Bank v. Armstrong, 3 
BankKING L, J. 284 is an interesting case 
on this question. Paper on various 
parties indorsed ‘‘for collection” was 
credited by the depository ‘‘ subject to 
payment.” Part of this paper was paid 
to the receiver after the bank’s failure. 
The balance was credited by various 
payors to the bank and the bank had 
full benefit of the amount in its accounts 
with the payors, but the money did not 
come into the hands of the receiver, and 
advice of the credit did not reach the 
bank until after the receiver had taken 
possession. The depositor was allowed 
to recover in full the portion which 
came to the receiver’s hands as a trust 
fund, but for the balance of the money 
for which the bank had been credited 
by payors, he was held a general creditor 
only. 

Regarding this latter portion, we see 
that while the bank did not acquire title 
as against the depositor, on deposit of the 
paper, it did acquire title upon credit by 
the payors although it never received 
the proceeds in actual money, and al- 
though it credited the paper ‘‘ subject 
to payment.” Credit by the payors, 
therefore, was a payment of proceeds to 
the bank, investing it with title, and di- 
vesting thé depositor. In this case, no 
question of fraud in receiving deposits 
when insolvent, was raised as a barrier 
to the acquisition of title by the insol- 
vent bank. 

Another interesting case is Manufac- 
turers’ National Bank v. Continental Bank, 
supreme court of Massachusetts, 1889, 
148 Mass. §53. A national bank which 
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had agreed to make collections for an- 
other bank, crediting sight items at par, 
subject to payment, and remitting weekly 
in New York exchange was held to be 
merely the agent of the latter to collect 
for it commercial paper, and to acguire 
no title to the proceeds of a check sent to 
it for collection under the agreement, 
and by it forwarded to a sub-agent for 
that purpose, to which sub-agent pay- 
ment was made after the depository 
bank had suspended payment and was 
in the hands of a receiver. The court 
said that the credit given for the check 
was merely provisional until the check 
was paid, and did not change the own- 
ership, 

And many other cases recognize the 
doctrine that where paper is deposited 
by a customer for collection,’ it does not 
at once become the property of the 
bank, but is the property of the deposi- 
tor until collection by the, bank. See 
Balbach v. Frelinghuysen, 15 Fed. Rep. 
675, and cases cited. 

But there would appear to be a con- 
flict of judicial opinion regarding the 
point of time when the paper has been 
collected by, or the proceeds paid to, the 
depository bank, and its right arises to 
become owner and debtor. In some of 
the cases—note the one previously cited, 
First Nat, Bank 1. Armstrong, 3 B. L. J. 
284—collection and credit to account by 
the correspondent of the depository, al- 
though the actual money is not trans- 
mitted, is a collection by it of the pro- 
ceeds which invests it with title. 

But in other cases, receipt by the de- 
pository bank in actual money is held 
requisite, and if it fails before such re- 
ceipt, even though the deposited paper 
may have been collected by its corre- 
spondent, and credited in account, its 
character is held to be not yet changed 
from agent to owner. See Levi v. Na- 
tional Bank of Missouri, 5 Dilf. 104, and 
for a recent case, Armstrong v. National 
Bank of Boyertown, court of appeals of 
Kentucky, 3 Banxinc L. J. 380. In 
this case a draft had been deposited for 
‘**collection and credit,” and the title 
was held not to pass on credit by the 
payor to the depository bank, and credit 
by the latter to the owner. The collec-. 





tion was only deemed made when the 
proceeds were received by the deposi- 
tory bank in actual money, and it having 
failed before such receipt, the depositor 
was held to still remain the owner and 
entitled to receive the full proceeds. 

SPEcIEs 5. Credit of paper deposited for col 
lection with instructions or agreement for re- 
mittance of proceeds. 


According to the cases cited below, it 


would seem that, differing from an ordi-. 


nary deposit for collection, or for collec- 
tion and credit, a direction or an agree- 
ment to remit, prevents title to the pro- 
ceeds from passing, but that a depository 
bank is regarded, after collection, as. 
agent still. 

In Commercial National Bank v. Arm~ 
strong, 39 Fep. Rep. 684 (U. S. Circuit 
Court, Ohio, August, 1889) the Fidelity 
National Bank of Cincinnati made the 
following proposition to the Commercial 
National Bank of Philadelphia, which 
was accepted. 

“ Will eollect at par all pny west of Pennsylvania: 
and remit the rst, r1th, and 21st of each month. 

Under this agreement, Commercial 
forwarded Fidelity from time to time 
indorsed ‘‘for collection” both ‘‘ cash 


items” and ‘‘time paper.” The Com-— 


mercial charged Fidelity on its books. 
with cash items on transmission, and. 
time items on collection by Fidelity, 


and corresponding credit entries by Fi- . 


delity were made. Fidelity failed. The 
court held that under the arrangement, the- 
relation between Commercial and Fi- 
delity as to paper sent was that of prin- 
cipal and agent, and not debtor and. 
creditor, and that the principal and 
agency relation continued as to the proceeds: 
of paper collected by Fidelity. 

Also in First National Bank af Mont- 
gomery v. Armstrong, 36 Fed. Rep..59 (U- 
S. Circuit Court, Ohio, May 1888), 
the Montgomery bank indorsed ‘‘ for 
collection ” a draft to Fidelity. Fidelit 
collected, and having no account wit 
the Montgomery bank, placed a memor- 
andum with the bank’s cash to indicate- 
that the amount belonged to the Mont- 
gomery Bank. The receiver took pos- 
session the next day and credited the 
bank with the proceeds.. The Montgom- 
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ery bank sued for the full amount and 
recovered it. The court held the in- 
dorsement ‘‘ for collection” created re- 
lation of principal and agent; that no 
act of the collecting agent could change 
that relation, and that the principal could 
follow and recover his funds so long as 
they could be traced and identified. The 
fact is not shown in the opinion, but it 
is stated by the same judge in a subse- 
quent case (Commercial National Bank v. 
Armstrong, 39 Fed. Rep above cited), 
that there was, besides the special in- 
dorsement, a direction contained in the 
letter of transmission to remit the pro- 
ceeds of collection. 
Division I, 

In all the cases heretofore cited, the 
claim of ownership, on insolvency, has 
been either between depositor and re- 
ceiver of failed bank, or one claiming 
under depositor and one claiming title 
from failed bank, Let us now briefly 
glance at a second division of the cases 
wherein the question of title arises be- 
tween original owner or depositor, and 
the correspondent of the insolvent de- 
pository. In these cases, the character 
of the owner’s indorsement is important. 
If it is in blank and gives no notice of title, 
the correspondent will perhaps treat it 
as the property of the depository bank, 
and may be upheld inthat course. For 
lack of space, we must omit all reference 
to this class of cases, and confine the 
balance of the outline of this division to 
cases ot paper indorsed for collection, or 
otherwise carrying notice of ownership, 
which has been deposited for collection, 
and the paper, or proceeds, being in the 
hands of a correspondent of the insol- 
vent depository, the question of title or 
right to proceeds has arisen between 
original owner and correspondent. For 
brevity, we use the terms owner, inter- 
mediary and collector. 


Species 1. Paper carrying notice of owner- 
ship credited by collector to intermediary before 
collection. 

In this class of cases, where th€ inter- 
mediary fails after the credit, the origin- 
al owner can still recover the draft or 
its proceeds. 

In Bank of Metropolis v. First National 
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Bank, 19 Fed. Rep. 301, owner indorsed. 
checks ‘‘ forcollection ” to intermediary, 

who indorsed for collection to collector, 

and received credit, intermediary and col-. 
lector having reciprocal accounts. Inter~ 
mediary failed. Owner sued collector. 

Held, indorsement was notice of owner-- 
ship, and owner could recover against. 
collector in an action for money had and. 
received. 


Species 2. Paper carrying notice of owner- 
ship, credited by collector to intermediary upon 
collection. 


Here also the courts generally take- 
the view, in actions against collectors, 
where the intermediary has failed after 
collection and credit by the collector, 
that no title to the proceeds has passed 
to the latter. First Nat. Bank v. Reno- 
County Bank, 3 Fed. Rep. 257; and this 
view was carried to its greatest tength 
by the Gresham decision last August, 3 
B. L. J. 256, where owner indorsed ‘‘for- 
collection” to intermediary; intermedi-. 
ary similarly indorsed to collector who. 
collected and, having areciprocal account. 
thereupon credited intermediary ; inter- 
mediary having a reciprocal account, 
charged owner, and owner after advice of 
collection, charged intermediary. Two 
days after this, intermediary failed, and 
owner suing collector, was held to still re- 
tain title to the proceeds, which had not. 
been paid by the credit and charging. 

The comment on this case is briefly 
this. As payments by common consent. 
are necessarily made by credit entries as. 
distinguished from transmission of cash, 
where banks have reciprocal accounts. 
there should be a point of time when the 
transactions evidenced by such payments 
can be deemed finally settled and closed. 
Especially is this important where debtor 
and creditor are at a distance, and the 
machinery of intermediary banks is 
employed to procure the payment. Be- 
tween distant banks, dealing through in- 
termediaries, that point of time would 
seem to be whien after collection and 
credit of proceeds, the original owner 
has been advised of collection, and either 
charges the intermediary (as was done 
in the Gresham case) or acquiesces in the 
credit, without calling for specific re~ 
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mittance. Aftcr this, itis no more than 
reasonable that the continued risk of the 
intermediary's solvency should be borne 
by him. If owner should call for specific 
remittance, he could get it, but allowing 
the amount to remain to his credit with 
the intermediary until the latter fails, 
and then taking the position that as the 
specific proceeds have not been remitted 
by collector, he may still claim them, as 
owner, from the collector, is a proceed- 
ing not favored by justice, and one which 
the courts should not sustain. The 
point of time at which the owner should 
lose title to proceeds and become acred- 
itor only of intermediary, it seems to us, 
is when after collection and advice he 
charges the amount to intermediary, or 
acquiesces in the course pursued by not 
calling for specific remittance. 

A recent case, in many respects simi- 
lar to that decided by Judge Gresham, 
passed on by the Supreme Court of New 
York, was published in our May rst 
issue. Bank of Syracuse v. Wisconsin 
Marine & Fire Ins. Co. Bank. The 
Syracuse bank, owner, indorsed a draft 
for ‘* collection and remittance,” to the 


. Fidelity bank of Cincinnati, intermedi- 
ary, who indorsed to the Wisconsin bank, 


collector. The banks had reciprocal 
accounts. Wisconsin collected and cred- 
ited Fidelity, June 15. Under Fidelity’s 
arrangement with Syracuse, all paper 
received for collection was credited on 
receipt, and Fidelity remitted to Syra- 
cuse on 1st, 1ith and 21st. Fidelity 
failed on June 20, so that the remittance 
in this case was not made, From before 
June 15 up to the failure, balance was 
in favor of Wisconsin, against Fidelity, 
although no advance was made by Wis- 
consin bank on the draft. Syracuse, 
claiming ownership of proceeds, sued 
Wisconsin. The court holds that while 
under the agreements between the banks, 
the proceeds upon collection would ordi- 
nacily have become the property of 
Wisconsin, still by reason of the fraud 
of Fidelity, the contractual relation be- 
tween Fidelity and Syracuse was re- 
scinded and Syracuse had a right to 
follow its property, and Wisconsin, not 
being a bona-fide holder for value, could 
not hold the proceeds as against Syra- 
cuse the owner. 
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It will be instructive to note certain 
differences of decision between this last 
case and the Gresham case; and also 
between this last case and the case of 
Commercial National Bank v. Armstrong, 
previously cited. 

Comparing the decision in the case of 
the Bank of Syracuse, with the Gresham 
decision, we see in the former a recog- 
nition by the court that ‘‘under the 
agreements’ between the banks, that is, 
under their methods of keeping recipro- 
cal accounts, crediting items, and settling 
balances oniy, instead of remitting for 
each specific item, title to the proceeds 
upon collection would, ordinarily, pass 
to the collector. This is contrary to the 
ruling of Judge Gresham, where also 
there were reciprocai accounts. He held 
title did not pass. In the Syracuse case 
however, the collector is not allowed 
to retain proceeds as owner, because the 
fraud of the intermediary in receiving 
the deposit when known to be insolvent, 
rescinded its contract right to acquire 
title by credit upon collection, and like- 
wise deprived the collector, who must 
claim through the intermediary, of this 
right. Fraud was theelement here which 
prevented the passing of title to the pro- 
ceeds by credit; while in the Gresham 
case, the consideration of fraud was not 
presented, but the various acts of credit 
and charging, under the reciprocal ac- 
counts, were held not to divest title in 
the original owner. 

A further difference appears between 
the case of the Bank of Syracuse and 
the decision in Commercial National Bank 
v. Armstrong, previously cited. In that 
case we saw that where the Fidelity 
Bank had made an arrangement with 
the owner to collect at par and remit on 
the 1st, 11th and 21st of each month, 
the court held that under this arrange- 
ment, even after collection of proceeds, 
the Fidelity did not become owner, but 
continued in the relation of agent as to 
such proceeds. As a consequence, upon 
Fidelity’s failure, the original owner 
still retained title. In the Syracuse case 
there was a similar arrangement to remit 
on the 1st, r1th and 21st, and the draft 
in suit was indorsed ‘‘ for collection and 
I <r e 

(Continued on page 375). 
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BANKERS’ RISKS 


The time is now opportune, in view of 
the many recent decisions involving 
fraud, forgery and loss in connection 
with commercial paper, to look over the 
field and see some of the risks which 
bankers run in the handling and pay- 
ment of forged paper, under existing 
methods of business, and what, if any, 
plans are practicable by which they may 
be lessened. Making two divisions of 


the subject, let us call attention to 


1. Some of the risks of a bank of deposit in the re- 
eecipt of forged paper; and 
2. Some of the risks of a paying bank in its payment. 


The chief safeguard of a depository 
bank lies in the honesty and responsi- 
bility of its depositors. If all were hon- 
est and responsible, risk from the deposit 
of bad paper would be slight. But, 
despite the utmost care in the ascertain- 
ment of depositors’ standing, there will 
occasionally gain foothold in a commu- 
nity, and credit at a bank, those who 
are dishonest, unscrupulous and _ irre- 
sponsible. Apparently all right, favor- 
ably known to the business men of the 
locality, and to all appearances carrying 


on a legitimate and profitable business, ° 


the wolf in sheep’s clothing by means of 
the credit obtained through a few legiti- 
mate transactions, paves the way for his 
dishonest operations whenever opportu- 
nity. offers. In dealing with this class, 
the risk which the depository banker 
runs is in the receiving on deposit and 
crediting as cash, or after collection, 
paper which subsequently turns out 
spurious, and the responsibility for the 
loss from which, will ultimately fall upon 
him. Eliminating the check, with forged 
signature, wherein, although the drawee 
bank is said to be bound to know the 
ignature, there may be some questions 


IN THE DEPOSIT AND PAYMENT OF FORGED 
PAPER. 


as to ultimate liability between depository 
and paying bank, there are other cases 
of forged paper where the risk of 
genuineness rests alone with the bank of 
deposit; paper, for example, on which 
the indorsement has been forged, or 
which has been raised in amount. 
Checks or bills having this taint, are de- 
posited in the ordinary course with the 
banker. Apparently regular, with noth- 
ing about them to excite suspicion, they 
are received on deposit and no special 
inquiry or investigation is made. Every- 
thing is presumed to be all right and the 
depositor is supposed to be trustworthy. 
A vague and undefined feeling may 
exist that if anything is wrong it will be 
discovered and corrected at the bank of 
payment, and the checks are let go at 
that. They follow the same course as 
the hundreds of other checks daily re- 
ceived and are presented through the 
clearing-house, or over the counter. 
Reaching the drawee bank, the all im- 
portant consideration there is genuine- 
ness of signature and whether account is 
good tomeet thedemand. These points 
affirmatively settled, and the check com- 
ing from.a reputable bank, responsible 
for other defects, it is paid without 
special inquiry into other matters. It is 
clear that it is not at the bank of pay- 
ment that discovery, in many instances, 
will be made. The forgery probably 
will not come to light until the check 
reaches the checkdrawer with statement 
of account, and, in some cases, not even 
then. Yet upon payment by the drawee 
bank, if not before, the forged paper, 
supposed to be all right, is suffered to be 
drawn against, aud the money lost be~ 
fore discovery. : 
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This illustration presents to view what 
may be termed the ordinary risk taken 
by a bank of deposit in the receipt and 
accreditment of forged paper. It shows 
a weak point in existing methods of 
business—a hole in the banker’s skimmer 
that needs repairing—namely, lack of 
adequate means of ascertaining the gen- 
uineness of indorsements and correct- 
ness of amount of paper deposited. 

These points are the peculiar concern 
of the bank of deposit. If it fails to dis- 
cern them, the likelihood is that no one 
will, until too late. Between paying 
bank and bank of deposit, the responsi- 
bility for the correctness of these partic- 
ulars rests with the latter, and in event 
of mistake its recourse is only against 
the swindling depositor. Its chief safe- 
guard now is the care taken in ascer- 
taining the honesty and responsibility of 
every depositor. Can this not be sup- 


plemented by some method, yet to be de- 


vised and put in operation, by which 
risks from the deposit of bad paper by 
depositors may be lessened? 

But it may be said, this is only an ordi- 
nary risk, scattered over a large volume 
of legitimate business, and cases of this 
kind, only arising at infrequent inter- 
vals. It is one of the risks incident to 
the business, which bankers should un- 
dergo without grumbling. . Even so, it is 
in the line of good business policy to see 
if there are not ways in which it may be 
lessened. Still, treating this as an or- 
dinary risk, let us pass to an illustration 
of what may be termed an extraordinary 
one, so startling in its results, that bank- 
ers may well consider the matter se- 
riously, . 

A depositor is the trusted manager of 
a business firm. In him is reposed ex- 
plicit confidence. He carries on trans- 
actions with outside parties for the firm 
and alone comes in contact with many 
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of these parties. He abuses his trust 
and places before his employers for sig- 
nature, checks payable to mythical 
beings, which they sign under the sup- 
position that the checks represent pay- 
ments in genuine transactions with sup- 
posed payees. Armed with these deceiving 
documents, he writes the indorsements 
of the payees and his own indorsement, 
and deposits them in bank. They ap- 
pear regular and are credited without 
question. The signature is genuine, and 
the drawee bank pays. The checks go 
back to the office of the checkdrawer, 
but discovery does not follow. The 
trusted manager fixes things. He is 
able to carry this gigantic swindle on 
for four years before ultimate discovery. 
In the meantime his banker with whom 
he has made deposits during this period 
has paid out a fortune on the credit of 
fictitious paper, and is obliged to refund 
to the bank of payment, for between the 
two, the responsibility for the loss—;not 
being a case of forged signature of de- 
positor—falls upon the former. Has 
he any redress against the checkdrawer 
through whose action alone this gigantic 
swindle was possible? If yes, the risk 
under such a state of affairs is provided 
‘against. If no, then the risk of deposi- 
tory banks is great. Such cases in 
embryo may now exist. In the ordinary 
case of risk, previously portrayed, the 
traud of the depositor is pretty certain 
to have an early end. Discovery of 
forged indorsement, or of araised check, 
follows in the natural order of things at 
a comparatively early period. But in 
the latter illustration, note the difference. 
Here, the swindling depositor is sta- 
tioned at the source of issue, and from 
his vantage ground, has the power to 
prevent discovery and detection for a 
much longer period. The suggestion of 
possible or probable risk made by the 
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Bedell caset is worthy of serious atten- 
tion. 

Looking now at some of the risks taken 
by a bank of payment, in the payment 
of forged paper. The paying bank ntust 
determine the genuineness of its deposi- 
tor’s signature upon all paper presented. 
Mistaking this, it cannot charge the 
payment, and whether it can recover 
the money back, when paid to a respon- 
sible holder, depends upon  circum- 
stances. 

Regarding its risk upon paper, genuine 
in signature, but defective in some other 
respect, such as forged indorsement, 
raised amount, or the like, there may be 
excluded from the category of risk, such 
paper as comes through, and is paid to, 
responsible banks or holders, who are 
or figure as apparent owners. Gener- 
ally, recourse against such parties to re- 
cover back money so paid, exists. The 
risk of the paying bank lies in the pay- 
ment over the counter, to irresponsible 
parties, of forged paper. Payment so 
made cannot, ordinarily, be charged to 
the depositor, and the money is lost. A 
further risk in all probability exists 
where payment is made to a _ bank 
who holds the paper for collection as 
agent, and does not appear as owner. 
In such a case, when the collecting 
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bank and agent has paid the proceeds 
over to its principal, who may be 
a swindler, recourse against the agent 
bank would appear to no longer exist.* 
Here, the high standing and respecta- 
bility of the agent, must not be mistaken 
for responsibility to refund. 

And as an illustration of still further 
risk, accepting the Bedell decision as 
law for the state of New York but not 
for other places, a bank which upon pre- 
sentation of mythical checks signed by 
its depositor mistakenly ordering it to 
pay to non-existent persons, pays the 
money called for over the counter to the 
depositor’s duly accredited clerk who 
has forged the indorsements of the bogus 
payees, cannot charge the payment, and 
therefore runs the risk of loss from its 
depositor’s mistakes as well as its own. 

Having briefly enumerated some of 
the risks which are placed upon both 
depository and paying bankers in the re- 
ceipt and payment of forged paper, we 
defer for a second article, the considera- 
tion of what plans or lines of action 
should be adopted to lessen them; and 
upon this subject we would be pleased 
to publish the views of others in addition 
to our own. , 


—_— — —— — ——— — 





* See for support of this statement, article ‘‘ Respon- 
sibility of Collecting Bank Handling Spurious Paper,” 
3 BANKING L. J. 153; also decision in this issue in case 
of Wells, Fargo & Co. v. The United States. 
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LEGAL DECISIONS. 


INTEREST AND USURY—CON- 
FLICT OF LAWS—EIGHT PER 
CENT. NOTE MADE IN GéOR- 
GIA, PAYABLE IN NEW YORK 
—VALIDITY. 


Supreme Court of Georgia,March 16,1891. 


New ENGLAND MorTGAGE SECURITY 
Co. v. McLAUGHLIN. 


Where a note, executed in this state, is made pay- 
able in the state of New York, and is secured by a 
mortgage which stipulates “‘that the contract embod- 
ied in this mortgage, and the note secured hereby, 
shall in all respects be construed according to the laws 
of Georgia,” and the note on its face bears interest at 
the rate of eight per cent. per annum, the same being 
legal in Georgia, the entire amount of such interest is 
collectible in this state, notwithstanding the maxi- 
mum legal rate of interest in the state of New York 
may be less than eight per cent. 


(Syllabus by the Court.) 


Error from superior court, Marion 
county; SMITH, Judge. 

W. E. Simmons, for plaintiffs in error. 
Thornton & Cameron and B. F. McLaugh- 
din, for defendant in error. 


Lumpkin, J. McLaughlin gave his 
note to the New England Mortgage, Se- 
curity Company, promising therein to 
pay interest from its date at the rate of 
eight per cent. per annum, and secured 
the same by a mortgage on land in 


Georgia, containing the stipulation 
quoted in the aBove head-note. The 
note was made payable in the city of 
New York. Plaintiffs foreclosed said 
mortgage in the superior court of Mar- 
ion county. The defense was that, the 
note being made payable in New York, 
it must be enforced according to the 
laws of that state; and, as the maximum 
legal rate of interest in said state is six 
per cent., the note is, for this reason, on 


its face usurious. Plaintiffs recovered 
the full amount appearing t6 be due on 
the face of the note, and a motion was 
made for a new trial by the defendant, 
which was granted by the court below. 
We presume the new trial was granted 
on the ground that the note was usur- 
ious, because the motion contains no 
other ground upon which it could have 
been granted. The only question pre- 
sented by the record tor our determina- 
tion is whether or not the note was af- 
fected with usury for the reason stated. 

The question whether or not a note, 
made payable in a different state than 
that in which it is executed, and bear- 
ing a given rate of interest legal in the 
state where made, is usurious when the 
contract rate of interest expressed 
therein is higher than the legal rate pre- 
scribed in the state where payable, has 
been often and fully discussed by many 
courts and text-writers. But for the 
fact that so much contrariety of opinion 
has been expressed upon the question, 
the writer would deem it a plain one, 
especially where the contract itself, as 
in the present case, provides that it shall 
be‘in all respects construed by the laws 
of the state in which it is made. De- 
ferring, however, to the large number 
of respectable authorities entertaining a 
different view, some discussion of the 
question will now be attempted. In the 
first place, it would seem that the par- 
ties themselves are the best judges of 
what they wish to accomplish by their 
contract, and if such contract contains 
no provision fer se illegal, vicious, or 
contrary to public policy, it ought to be 
enforced. It has often been held that 
parties will not be allowed to make con- 
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tracts to be performed in another juris- 
diction for the purpose of evading the 
usury laws of their own domicile, but 
this doctrine can have no application 
where the maker of a note contracts 
consistently with the laws of his own 
state. Many authors and judges have 
laid down the rule that, in casks of this 
kind, effect shouid be given to the 
actual intention of the parties as to what 
rate of interest should prevail, and 
under what law. And some go to the 
extent of holding that this intention 
may be gathered from facts and circum- 
stances attending the transaction, and 
outside of the noteitself. If in Georgia, 
where eight per cent. interest is legal, a 
resident of this state desires to make 
himself liable for that rate upon a note 
to be paid in another state, and deliber- 
ately undertakes so to do, it is difficult 
to conceive any good reason of morals 
or policy why this should not be al- 
lowed. If in such a note no rate of in- 
terest were specified, the rate prevailing 
in the state where the contract was to 
be performed would be that collected: 
and this conclusion, it seems, is arrived 
at in many decisions mainly on the idea 
that, where the contract is silent as to 
the rate of interest, it is presumed that 
the parties intended that the legal rate 
ot the place where the paper is payable 
should apply. In his work on Con- 
tracts (section 1372,) Mr. Bishop states 
as a general rule that ‘‘ a contract valid 
where made is valid everywhere, and 
one invalid where made is everywhere 
invalid.” Again, in section 1388, he 
says: ‘‘If the agreed interest is lawful 
in the state where the bargain is en- 
tered into, the courts of this state will 
enforce the contract, though the pay- 
ment is by its terms to transpire in an- 
other state, where-it is unlawful;” cit- 
ing Thornton v. Dean, 18 S. C. 583; Pan- 
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coast Insurance Co., 79 Ind. 172; Richard- 
son v. Brown, 9 Baxt. 242; Lindsay v. 
Hill, 66 Me. 212; Sheldon v. Haxtun, 91 
N. Y. 124. In 1 Daniel, Neg. Inst. § 
922, the case of De Pau v. Humphreys, 8 
Mart. (N. S.) 1, is mentioned, holding 
that a note made in Louisana, bearing 
ten per cent, interest, which was legal 
in that state, would not be usurious, but 
valid, though payable in New York, 
where all contracts to pay more than 
seven per cent. were at that time usur- 
ious; and the author remarks that ‘‘ the 
like view has been recognized and 
adopted in numerous cases, and may be 
regarded as a recognized principle of 
English and American jurisprudence;” 
citing many authorities. The same 
doctrine is set out in 2 Kent, Com. p. 
*460, as follows: 


‘If, however, the rate of interest be specified 
in the contract, and it be according to the law of 
the place where the contract was made, though 
that rate be higher than is lawful by the law of 
the place where payment was to be made, the 
specified rate of interest at the place of the con- 
tract has been allowed by the courts of justice 
in that place, for that is part of the substance of 
the contract.” 


Mr. Randolph, in his work on Com- 
mercial Paper (volume 1, § 43,) says: 


‘*In determining whether a bill or note is 
usurious, the courts have leaned noticeably to 
decisions sustaining the instrument, if valid by 
the law of any place, whether of contract or of 
payment, and this somewhat in disregard of any 
general rule. If a different rate of interest is 
fixed by law in the place of contract and of pay- 
ment, the parties may elect either rate to govern 
their contract. Thus they may choose the rate 
of the place of payment, that being the higher, 
or the rate of the place of contract, if that is the 
higher.” 


The doctrine above quoted seems to 
proceed on the idea that the intention of 
the parties should govern. To the same 
effect, see 2 Pars. Cont. 583, 593. 
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All the authorities above cited refer 
to notes or other contracts which have 
not in them a distinct stipulation that 
the contract shall be construed accord- 
ing to the laws of the place where 
made.. A recent Texas case, that of 
Dugan v. Lewis, 14 S. W. Rep. _1024,* 
decides the precise question presented 
by the case at bar. In that case a note 
bearing a rate of interest which would 
have been usurious in New York, where 
it was made payable, was executed in 
Texas, and secured by a deed of trust 
which contained a stipulation identical 
with that in the mortgage made by Mc- 
Laughlin, except that the word ‘‘ other” 
is there introduced between the words 
‘fall” and ‘‘respects.” In a carefully 
considered and well-prepared opinion, 
Henry, J., sets forth the views of the 
supreme court of Texas, reaching the 
conclusion that the contract in question 
was governed by the usury laws of 
Texas. A large number of authorities 
are referred to and discussed, which 
need not be noticed in detail, because 
that opinion speaks for itself, and is a 
clear and able exposition of the law on 
this subject. We will observe, however, 
that the learned justice remarked in 
substance, that it was not entirely clear 
the stipulation referred to had reference 
to the rate of interest except in a gen- 
eral way. He further says that this ex- 
pression ‘‘should be taken as a circum- 
stance to be considered in ascertaining 
and giving effect to the intention of the 
parties.”” We are prepared to go fur- 
ther on this line, and have little doubt 
that the parties to this contract dis- 
tinctly meant by this very stipulation 
that the contract as to interest and 
every other essential feature and partic- 
ular should be not only construed, but 


enforced, according to..the laws of the 


*, BANKING L. J. 138, March 2, 1892. 
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state where it was made. In the case 
before us we are quite sure that the par- 
ties to the note and mortgage under 
consideration meant and intended that 
they should be in all respects understood 
and carried out as Georgia contracts, 
and enforced under Georgia laws; and 
after all, is it not plain and simple justice 
to give this effect and meaning to these 
words? To do otherwise, it seems to 
us, would defeat the expressed wishes 
and intention of these parties. To con- 
strue this note and mortgage as we have 
done works injustice to no one, but puts 
the parties where they manifestly in- 
tended to put themselves. The defend- 
ant, having made a note and mortgage 
in the state of Georgia, and bound him- 
self to pay interest at the rate of eight 
per cent., and agreed that this contract 
should be construed in all respects ac- 
cording to the laws of Georgia, should 
stand to his promises. The contract 
being under our laws perfectly legal, he 
cannot and ought not to expect the 
courts of this state to release him from 
his solemn and deliberate undertakings. 
Judgment reversed. 


DEMAND NOTE—PRESENTMENT 
WITHIN REASONABLE TIME— 
CLAUSE ‘‘ WITH INTEREST AN- 
NUALLY,” DOES NOT VARY 
REQUIREMENT. 


Supreme Court of Vermont, Rutland. 
March 26, 1891. 


VERDER v. VERDER. 


1. Where a person purchases a demand note, it is 
payable to him on demand, and in order to bind the 
indorser he must make demand within 60 days, as re- 
quired by R. L. Vt. §2013. 

2. The fact that such note is made payable “ with 
interest annually,” does not vary the time within 
which demand must be made, 
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Exceptions from Rutland County Ct. ;. 
Powers, Judge. 


J. C. Baker, for plaintiff. -. G. Swin- 
ington, for defendant. 


Ross, J. This action is assumpsit upon 
a promissory note, payable to the order 
of the defendant, on demand, with in- 
terest annually, and indorsed, overdue, 
by him to the plaintiff's testator, No 
demand of payment of the makers, and 
notice of non-payment to the defendant, 
were shown, although much more than 
the time limited by statute for making 
demand of payment upon notes pay- 
able on demand had elapsed. It is ele- 
mentary that, upon valid promissory 
notes, such demand and notice, unless 
waived, are necessary to fix the liability 
of an indorser. By the law-merchant 
such demand must be made, and notice 
given, within a reasonable time, deter- 
mined by the residence of the several 
parties to the note, after the note falls 
due. A note payable on demand may 
be demanded by the indorsee on the day 
of its indorsement; hence it is payable 
to the indorseeondemand. R.L. § 2013 
changes the rule of the law-merchant, 
and makes a promissory note payable on 
demand overdue in 60 days from its 
date, and a demand, within or at the 
end of such 60 days, made within a 
reasonable time. This note came into 
the hands of plaintiff's testator, a new 
party thereto, payable on his demand. 
We think this provision of the statute, 
if not in terms, in spirit, applicable, 
and gave the testator the time therein 
prescribed in which to make demand of 
payment. The only excuse now urged 
for failure to make demand within this 
time is that the note is payable ‘‘ with 
interest annually.” It is contended that 
this evidences that the original parties 
to the note contemplated that it might 
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remain unpaid for more than a year. 
But this provision, if inserted by reason 
of such contemplation, did not vary the 
time stipulated in the note for its pay- 
ment. The legal holder of the note 
could demand payment immediately 
upon its execution, or at any subsequent 
time, and the makers were under the 
liability to answer the demand. The in- 
sertion of this clause relative to interest, 
did not vary the character of the note in 
regard to its being payable on demand. 
On the facts, we think, the usual reasons 
for demand and notice apply. The fro 
forma judgment of the county court is 
reversed, and judgment rendered for the 
defendant to recover his costs. 


PROMISSORY NOTE PAYABLE IN 
ANOTHER STATE—DISHONOR 
—NOTARIAL CERTIFICATE— 
EFFECT AS EVIDENCE—INSUF- 
FICIENCY OF NOTICE OF. DIS- 
HONOR. 


Supreme Court of Appeals of Virginia, 
April 16, 1891. 


CorBIN v. PLANTERS’ NATIONAL BANK 
oF RICHMOND. 


1. The maker and indorsers of a promissory note, 
executed in another state, under the laws of which it 
is negotiable, are not jointly but severally liable to a 
holder who discounts it in Virginia. Therefore, in a 
suit, against maker and indorsers, a discontinuance as 
to an indorser does not bar a second action against 
him alone. 

2. The certificate of protest of a note payable in New 
York, by a notary there, is no evidence of dishonor, in 
a suit on itin Virginia, since there is no statute in Vir- 
ginia making such protest evidence. 

3. Where it appears that the note was due on the 
14th of the month in New York, and that on the 17th 
the holder received notice of its dishonor in Richmond, 
Va., which on the same day he forwarded to the in- 
dorser, there is no proof of due notice of dishonor, as 
it does not appear when the notice was mailed in New 
York. 


Error to corporation court of Dan- 
ville. 
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This was an action of assumpsit in the 
corporation court of Danville, wherein 
the Planters’ National Bank of Rich- 
mond was plaintiff, and T. J. Corbin 
was defendant. The case, as disclosed 
by the record, is as foilows: 


On the 13th of July, 1887, one S. F. Cobbs, in 
the City of New York, executed his promissory 
note for $3,000, payable 90 days after its date, 
to his own order, at his office, 48 Broad Street, in 
that city. It is admitted by the laws of New 
York this note was negotiable. It does not ap- 
pear, however, that by those laws it was protest- 
able. After being indorsed by Cobbs, Corbin, 
and one Flournoy, Jr., it was discounted for the 
latter by the Planters’ Bank, two days after its 
date, and the proceeds put to his credit in the 
bank. The note was not paid at maturity, and 
was protested by a New York notary, as appears 
from his certificate of protest filed with the 
record. On the 25th of February, 1888, the bank 
instituted a joint action of debt in the said cor- 
poration court against the maker and indorsers 
of the note, in which action process was duly 
served on all the defendants. The defendants 
Corbin and Flournoy, at the April term of the 
court, 1888, demurred to the declaration and 
also pleaded nil debit; whereupon the court 
overruled the demurrer, and continued the cause 
to the following July term, In the meantime— 
to wit, on the 26th of May—the defendant Flour- 
noy confessed a judgment in the clerk’s office, 
in the same action, for the debt claimed in the 
declaration and costs; and at the following July 
term there was a judgment by default against* 
Cobbs, and a discontinuance as to Corbin. 
Afterwards the present action was instituted 
against Corbin alone. The declaration contains 
the various common counts, and also a count 
upon the above-mentioned note, and alleges the 
insolvency of Cobbs and Flournoy. The de- 
fendant pleaded non assumpsit, and a special 
plea of ‘' former adjudication,” setting up, in a 
rather informal manner, the defence that the 
cause of action asserted in the declaration was 
merged in the judgments above mentioned. 
' And atthe April term, 1889, neither party re- 
quiring a jury, the court, after hearing the evi- 
dence, entered up judgment for the plaintiff for 
$3,001.41, with interest thereon, from the 14th 
of October, 1887, and costs, which is the judg- 
ment complained of. 


Berryman Green and Christian. & Chris- 
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tian, for plaintiff in error. Berkeley & 
Harrison, for defendant in error. 


Lewis, P., (after stating the facts as 
above.) The case involves several im- 
portant questions of law, but their solu- 
tion is free from difficulty. 


1. The defendant, in support of his 
special plea, relies upon the decision of 
this court in Beasley v. Sims, 81. Va. 644. 
But that case is not in point. The rule, 
moreover, announced in that case, has 
been changed by the new Code. That 
was an action against two joint obligors 
in which process was served on one of 
the defendants only, and there was a 
judgment against that one, and a dis- 
continuance as to the other; and, in a 
subsequent action against both, it was 
held that the cause of action was merged 
in the judgment recovered in the first 
suit. Afterwards, however, the present 
Code of Virginia was adopted, section 
3396 of which—after providing that 
where, in any action against two or more 
defendants, the process is served on part 
of them, the plaintiff may proceed to 
judgment as to any so served, and either 
discontinue it as to the others, or from 
time to time, as the process is served as 
to such others, proceed to judgment as 
to them, until judgments be obtained 
against all—goes on further to enact 
that ‘‘ such discontinuance of the action 
as to any defendant shall not operate as 
a bar to any subsequent action which 
may be brought against him for the 
same cause.” It is obvious that the 
discontinuance here provided for is a 
discontinuance as against any one or 
more defendants upon whom process 
has not been served. In the present 
case, however, process in the first action 
was served on all the defendants, so that 
the case is not within the statute. And 
it may be. conceded that the principle 
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recognized in Beasley v. Sims would gov- 
ern this case, if the first action could 
have been rightly maintained in this 
state against all the defendants. But 
clearly it could not, for their liability 
was not joint but several, and the note 
sued on was not ‘‘payable at a particular 
office thereof for discount and deposit, 
or the place of business of a savings 
institution or savings bank, or at the 
place of business of a licensed banker or 
broker.”” Code, § 2853. 

2. This being so, the next question 
is whether upon the evidence, which is 
set out in the bill of exceptions, the 
bank was entitled to recover inthe pres- 
ent action; and we are of opinion that 
it was not. In the first place there was 
no proof of the dishonor of the note. 
By the law-merchant, which is a part of 
the common law, protest of a dishonored 

* foreign bill of exchange is ordinarily in- 
dispensable, and the notary’s certificate 


of protest proves itself; that is, it is 
prima facie evidence of presentment and 


non-acceptance or non-payment. But 
the rule does not extend to promissory 
notes and inland bills. 
protest is not regarded as an official act, 
and accordingly, in the absence of stat- 
ute, is not receivable as evidence of de- 
mand. 2 Daniel, Neg. Inst. § 928; 
Young v. Bryan, 6 Wheat. 146; Bank v. 
Hyde, ld. 572; Nicholls v. Webb, 8 Wheat. 
326; Dunn v. Adams, 1 Ala. 527; Story, 
Prom. Notes, §297. And where a state 
statute makes the certificate of protest, 
when executed by a notary of that state, 
evidence of dishonor in such cases, it 
does not authorize the notary to act be- 
yond its territorial limits, or accord the 
same effect to his act when beyond them. 
2 Daniel, Neg. Inst. § 959; 96 Amer. 
Dec. 608, note to Zate v. Sullivan. Par- 
sons states the commgn-law rule as 
follows: ‘‘In the case of foreign bills 


As to these, the . 
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protested in a country other than that in 
which the suit is brought,” he says ‘‘ full 
faith and credit are given to the instru- 
ment of protest; and the original or a 
duly-certified copy are admissible in 
evidence of the acts therein stated, so 
far as those acts are within the scope of 
a notary’s official duty. In the case of 
inland bills, and even foreign bills which 
are protested in the country where suit 
is brought, the protest is not admissible 
in evidence, unless the notary has de- 
ceased since the protest was made.” 1 
Pars. Notes & B. p. 635. The whole 
subject, however, as he goes on to say, 
is very generally regulated in this coun- 
try by statute, and so it is in Virginia. 
The question, therefore, as to the effect 
of the certificate of the New York notary 
which was the only evidence offered in 
the present case as to the dishonor of 
the note sued on, must be determined in 
accordance with the statute law of this 
state; for it is conceded that as to this 
matter the /ex fori governs. 

It is contended by the defendant (the 
plaintiff in error here) that the court be- 
low erred in treating the note sued on 
as negotiable. But we do not concur in 
this view. Itis a general rule that every 
contract as to its validity, nature, inter- 
pretation, and effect, is governed by the 
law of the place where it is made, unless 
it is to be performed in another place. 
Accordingly, it was decided by this 
court in Bank v. Ruckman, 16 Grat. 126, 
that whether a note is negotiable or not 
is a question which relates to its nature 
and effect, and is therefore to be gov- 
erned by the /ex loct contractus, although 
the remedy is governed by the place 
where the suit is instituted. Hence the 
note sued on in the present case, having 
been executed and made payable in 
New York, where, it is conceded, it was 
negotiable, it was properly so treated 
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by the court below. But, as already 
stated, the only evidence of its dishonor 
was the certificate of the New York no- 
tary, and that, according to the statute 
of this state, was not evidence for the 
purpose for which it was offered. The 
note was payable, not in this state, but 
in New York, and is therefore not within 
our statute permitting the protest of 
promissory notes and inland bills, which 
applies only to such notes as are payable 
in this state, at a particular bank, or at 
a particular office thereof, for discount 
and deposit, etc., and as to which the 
protest is made prima facie evidence of 
what is stated therein. Code, §§ 2849, 
2850; McVeigh v. Bank, 25 Grat. 785, 
829. The legislature has not seen fit to 
make the notarial certificate of protest 
of a promissory note, or of an inland 
bill, payable outside of the state, admis- 
sible in evidence in our courts as an 
official act; and we have not the power 
even if we were so disposed, to give to it 
an effect which is not sanctioned. either 
by the common law or by the statute. 
Besides, there is no proof that the note 
sued on was a protestable security by 
the laws of New York, and, in the ab- 
sence of any such proof, the presumption 
is that it was not. Dunn v. Adams, 1 
Ala. 527. 

3. There is no proof, moreover, of 
due notice to the defendant of the dis- 
honor of the note. Although there has 
been a diversity and fluctuation of 
opinion among judges as to what is 
reasonable time within which notice 
must be given by the holder to his in- 
dorser, it is now well settled that, ordi- 
narily, where the parties reside at differ- 
ent places, notices should be forwarded 
the day after dishonor, if practicable at 
least, ‘Where the notice is sent by 
post,” says Greenleaf, ‘‘it need not be 

sent on the day of dishonor, but it 
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should go by the next practicable post 
after that day, having due reference to 
all the circumstances of the case.” 2 
Greenl. Ev, § 187; 1 Pars. Notes & B. 
p. 511; 2 Daniel, Neg. Inst. §$§ 1039, 1043. 
And the general rule is that each success- 
ive party who receives notice of dishonor 
is entitled to a fullday to transmit it to 
any antecedent party who is chargeable 
over to him upon payment of the bill or 
note. 2 Daniel, Neg. Inst. $1044. In the 
case at bar the only evidence on the 
point of notice is that of Quarles, cashier 
of the bank, who testifies that notices of 
protest were received by him from New 
York on Monday, October 17, 1887, and 
on the same day he mailed a cupy to the 
defendant at Danville. The note ma- 
tured on Friday, the 14th of October, 
and there is no evidence whatever either 
as to the time when the notices were 
mailed in New York, or as to the usual 


course of the mail between New York 


and this city, For aught the record 
shows, the notices may have been mailed 
on Sunday, the 16th, or on Monday, the 
17th,, and, if not mailed before that time 


-it was too late to avail. The rule is 


well expressed by Parsons, who says 
that ‘‘ the burden of proving due notice 
is upon the plaintiff, whose duty it is to 
give it in a way capable of proof. It 
should also be pfoved distinctly. Thus, 
if the witness says the notice was sent in 
two or three days, and two are enough, 
but three not, and there is nothing to 
define this testimony, it will not be 
sufficient evidence to find a verdict for 
the plaintiff.” 1 Pars. Notes & B. p. 
516. And in Friend v. Wilkinson, 9 Grat. 


33, it was decided that not only is the . 


burden of proving notice on the plain- 
tiff, but that, where notice is required, 
it is a condition precedent toa recovery, 
and that he must show a strict compliance 
with the rule. Hence it was incumbent’ 
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on the plaintiff in that case to show the 
time at which the notice was placed in 
the post-office to be mailed, and, there 
being no proof that the defendant duly 
received notice, the judgment of the 
lower court in favor of the plaintiff was 
reversed. The application of these ele- 
mentary principles to the present case 
shows very clearly, we think, that the 
judgment here complained of is erro- 
neous, and that the same must be re- 
versed, and a judgment entered for the 
defendant. 


COLLECTING BANK— NON-RES- 
PONSIBILITY TO PAYOR OF 
CHECK AFTER PROCEEDS 
TURNED OVER TO _ PRINCI- 
PAL. 


U. S. Circuit Court, N. D. California, 
January 31, 1891. 


WE Lis, Farco & Co. v. UNITED STATES. 


Where a pension check drawn by mistake for $1,- 
280.20, instead of $18, is indorsed by the payee to a 
bank, and by that bank indorsed for collection to an- 
other, which indorses it to the assistant treasurer, who 
pays it, the money cannot be recovered from the col- 
lecting bank which has paid it over to its principal, the 
forwarding bank, and, where the assistant treasurer 
retains out of money due the collecting bank from the 
United States the amount of the check, such bank 
may recover it from the United States. 


This was an action by Wells, Fargo& 
Co. against the United States to recover 
a balance due for services. The United 
States sought to retain the amount of an 
alleged raised check, which it had pre- 
viously paid Wells, Fargo & Co. as a 
collecting bank; claiming the liability 
of the latter to refund the amount. The 
facts are detailed with sufficient fulness 
below: 


On December 22, 1886, Wells, Fargo 
& Co. received from the First National 
Bank of Denver, Colo., for collection, a 
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check for $1,280.20, drawn December 
10, 1886, by the pension agent at San 
Francisco, on the assistant treasurer at 
that place, payable to the order of Henry 
T. Metcalf. The check wasindorsed by 
Metcalf to the Denver bank, and by the 
latter to Wells, Fargo & Co. ‘‘for ac- 
count ” of the Denver bank. The amount 
was collected by Wells, Fargo & Co. on 
December 22 and paid over to its princi- 
pal, the First National Bank of Denver. 
Subsequently, in January 1887, the 
assistant treasurer informed Wells, Fargo 
& Co. that the check had been repudi- 
ated by the drawer, the pension agent, 
who claimed that it had been issued for 
$18, only. It was shown at the trial 
that $18 was all that was due the payee, 
but thatthe check was issued originally 
either in blank as to amount, or by mis- 
take and inadvertence for the sum of 
$1,280.20 instead of $18; that it was not 
a raised check when paid; there was 
nothing upon its face to excite suspicion ; 
and the same was collected in good faith 
by Wells, Fargo & Co. The government 
did not sue Wells, Fargo & Co. to re- 
cover back the amount, but, on De- 
cember 30, 1887, owing the latter 
$1,995.75 for services, sought to pay 
$1,280.20 of this amount by the return 
of the check. Wells, Fargo & Co. re- 
fusing to receive the check, brought this 
action to recover $1,280.20, the balance 
due them for services which the govern- 
ment had declined to pay in cash. 

E. S. Pilsbury for plaintiff. John T. 
Carey, U. S. Dist. Atty. 

Before Sawyer, Circuit Judge. 

Sawver, J. The court is of the opin- 
ion that the plaintiff in his action is 
entitled to recover, which opinion is 
based upon the foregoing specific find- 
ings of the facts therein* and the fol- 


*Specific findings omitted and facts condensed as 
above. 
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lowing conclusions upon all the ques- 
tions of law involved in the case, that is 
to say: When the United States become 
parties to commercial paper, they incur 
all the responsibilities of private per- 
sons under the same circumstances, and 
are bound in any court, to whose juris- 
diction they submit, by the same prin- 
ciples that govern individuals in their 
relations to such paper. The check of 
the United States pension agent, in 
question, was commercial paper; it is 
the duty of the pension agent, under the 
law in such cases provided, to draw his 
check on the proper assistant treasurer 
or other designated depository of the 
United States in favor of the pensioner, 
payable to his order, and ‘transmit the 
same by mail, directed to the address of 
the pensioner entitled thereto; he is the 
authorized agent of the United States 
for that purpose; it is likewise the duty 
of such assistant treasurer or other des- 
ignated depository to pay the same; it 
is the check of the United States and a 
negotiable instrument. When the drawer 
has made his check in such a careless or 
incomplete manner that a material alter- 
ation may be readily accomplished with- 
out leaving a perceptible mark, or giving 
the instrument a suspicious appearance, 
he himself prepares the way for fraud, 
which, if committed, he must suffer for, 
and not the innocent person into whose 
hands the paper may Come in the regular 
course of business. A negotiable instru- 
ment so indorsed as to show to the payor 
thereof that asto the person presenting the 
same for payment it is in his hands for col- 
lection only, is notice tosuch payor that 
the indorsee is the agent of the indorser 
and has no authority to do aught but 
collect the amount thereof for the prin- 
cipal and pay it over to him. Money 
paid by mistake to a persun acting as 
agent for another and by him paid over 
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to his principal without notice of the 
mistake, cannot be recovered back from 
the agent, Money paid on a forged, or 
raised, or altered negotiable instrument, 
carrying nothing suspicious upon its 
face, to a person known tq be acting as 
an agent, and by him paid over to his 
principal in ignorance of the forgery or 
alteration cannot be recovered back from 
the agent. That the check in question, 
not having been raised by erasing the 
original amount and inserting a larger 
sum was not a forgery in that sense; and 
having been sent out by the maker, 
through accident or mistake, either in 
blank, or for the amount of $1,280.20, 
and there being nothing upon its face 
that would indicate to the Denver bank 
or the plaintiff that there was anything 
wrong about it, the maker should suffer 
for this mistake; the loss is the result of 
the negligence of an authorized agent of 
the United States. That loss should fall 
upon the party that occasioned it; the 
government having paid this check to 
the plaintiff under these circumstances 
and without any fraud on the part of plain- 
tiff, is not entitled to recover or retain 
the money as against the plaintiff. The 
name of the payee in this check was 
shown upon the trial to have been writ- 
ten therein by a clerk in the office of 
said pension agent, and there was no 
perceptible difference in the writing upon 
the face of the check; the paying teller 
in the United States treasury who paid 
the check testified that in so doing he 
was governed by his knowledge of the 
handwriting of the pension agent and 
his clerk, which he recognized upon the 
face of the check when paying the same, 
and that the same then appeared to him 
to be a genuine check from the office of 
said agent; besides, the check was in- 
dorsed for account of the Bank of 
Denver, so that upon its face it showed 
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hat plaintiff was merely acting as an 
agent to collect the money and pay it 
over to its principal, and on that ground 
it was also entitled to a judgment. 

It is therefore ordered, that the plain- 
tiff in this action have and recover from 
the defendant the sum of $1,280.20 to- 
gether with legal interest thereon from 
January 6, 1888, to January 31, 1891, 
the date of this decree, and amounting 
to $275.04, and making, for principal 
and interest, the sum of $1,555.24. Let 
judgment be entered accordingly. 


NATIONAL BANK—EXCESSIVE 
LOAN—VARYING EFFECT OF 
NOTE BY PAROL. 


Supreme Court of Oregon, March 31, 1891. 
PorTLAND Nat. Bank v. Scott. 


1. Inanaction upon a promissory note, where no 
illegality or fraud is charged, it is not competent toal- 
lege or prove a contemporaneous parol agreement, for 
the purpose of changing, varying, or in any manner 
altering the legal effect of such promissory note. 

2 The construction of a statute of the United States 
by the supreme court of the United States is binding 
upon the state courts. 

3 A loan made by a national bank to an associa- 
tion or person of a greater amount or proportion than 
is permitted by this section does not render the secur- 
ity taken for such loan void. 


(Syllabus by the Court.) 


Appeal from circuit court, Multnomah’ 
county; E. D. SHarruck, Judge. 

This action is founded upon three 
several promissory notes made by the 
defendant to the plaintiff. The com- 
plaint is inthe usualform. Theanswer, 
in effect, admits the execution and de- 
livery of the notes, but denies there is 
anything due thereon. The answer, for 
a further and separate defense, then al- 
leges that at the time of the execution 
of said notes, and each of them, it was 
understood and agreed between the 
plaintiff and the defendant and the 
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Portland & Willamette Valley Railway 
Company, a corporation, in considera- 
tion of the execution and delivery of 
said notes by the defendant, that the 
said plaintiff would and should look to 
the said Portland & Willamette Valley 


‘Railway Company for the payment 


thereof, the latter named corporation 
having received the entire consideration 
upon which said notes were made, and 
would not or should not charge, or seek 
to charge or hold, this defendant liable 
in any manner on either of said promis- 
sory notes, The answer contains a fur- 
ther defense, as follows: 


‘** That the said notes were signed by the de- 
fendant upon the procurement and at the insti- 
gation of one William Reid, then and now pres- 
ident of the plaintiff corporation, and then pres- 
ident of a railway corporation known as the 
‘Portland & Willamette Valley Railway Com- 
pany.’ That said railway company, at the time 
of the execution ot said notes, owed large sums 
of money to said bank and divers persons, and 
that under the laws and the national bank act 
mentioned in complaint, and the rules of the 
treasury department of the United States, plain- 
tiff was not permitted and could not loan further 
sums of money to said railway company upon 
notes signed directly by the said railway com- 
pany, or otherwise, and for the purpose of con- 
travening and violating said laws and rules, 
and deceiving the government of the United 
States, and its national bank examiners, and 
the stockholders of said bank, the said William 
Reid, as such president, conspiring and collud- 
ing with intent to so contravene and violate the 
law and said rules, and deceive the said gov- 
ernment of the United States, and said bank 
examiners and stockholders, falsely and fraud- 
ulently procured this defendant to execute said 
notes, the consideration therein named being 
paid to the said Portland & Willamette Valley 
Railway Company, with the understanding and 
agreement,in consideration of the execution of 
said notes by the defendant, that defendant was 
not to be liable thereon for any sum or amount 
whatever.” 


To these separate defenses the plain- 
tiff demurred, which demurrer was sus- 
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tained by the court, and final judgment 
rendered in favor of the plaintiff, from 
which this appeal is taken. 

W. T. Muir, for appellant. C./. Mc- 
Dougall, for respondent. 


STRAHAN, C. J. (after stating the facts 
as above.) This record presents but two 
questions, both arising upon the plain- 
tiff’s demurrer to the new matter con- 
tained in the defendant’s answer. 

1. The first separate defense pleaded 
presents the question whether or not, 
where there is no allegation of illegality 
or fraud, a contemporaneous parol 
agreement may be pleaded as a defense 
to an action on these notes, which shows 
that by the terms of such agreement the 
notes were never to be paid by the 
maker; in other words, whether or not, 
in such case, it is competent to vary and 
contradict the writing by a separate 
parol agreement made at the time the 
notes sued on were signed. The law is 
too well settled to admit of any doubt, 
at least in this court. Hoxie v. Hodges, 
1 Or. 251; Lee v. Summers, 2 Or. 260; 
Smith v. Caro, 9 Or. 278; Looney v. Ran- 
kin, 15 Or. 617. 16 Pac. Rep. 660; Bees- 
ley v. Crossen, 16 Or. 72, 17 Pac. Rep. 
577, Stoddard v. Nelson, 17 Or. 417, 21 
Pac. Rep. 456. Under these authorities 
it was not error in the trial court to sus- 
tain a demurrer to the defendants first 
separate defense. : 

2. The second separate defense pre- 
sents the question whether or not the 
contract made with William Reid, presi- 
dent of the plaintiff corporation, is suf- 
ficient to defeat the plaintiff's action. 
This depends on the construction to be 
given to section 5200, Rév. St. U. S., 
which is as follows: 


‘*The total liabilities to any association, of 
any person, or of any company, corporation, or 
firm, for money borrowed, including in the lia- 


bilities of a company or firm the liabilities of the 
several members thereof, shall at no time ex- 
ceed one-tenth part of the amount of the capital 
stock of such association actually paid in. But 
the discount of bills of exchange drawn in 
good faith against actual existing values, and 
the discount of business or commercial paper ac- 
tually owned by the person negotiating the 
same, shall not be considered as money bor- 
rowed.” 

This statute has been construed by 
the federal courts, and their construc- 
tion is binding on us, for the same rea- 
sons that our construction of the consti- 
tution and statutes of this state is bind- 
ing upon the federal courts. In decid- 
ing the question presented, then, we 
have only to ascertain what construction 
this statute has received in the federal 
courts. In Wyman v. Bank, 29 Fed. 
Rep. 734, it was held that, when a bank 
organized under this statute violates 
this provision by lending to one person 


an amount in excess of the limit, such - 


person cannot set up the violation of the 
statute as a defense to his liability on 
the note. If a penalty is to be enforced 
against the bank, it can be done only at 
the instance of the government. A con- 
tract entered into by the bank in viola- 
tion of this section is not void. And in 
Gold Min. Co. v. National Bank, 96 VU. S. 
640, in passing upon the identical ques- 
tion now before us, the court said: 


‘**We do not think that public policy requires, 
or that congress intended, that an excess of 
loans beyond the proportion specified should en- 
able the borrower to avoid the payment of the 
money actually received by him. This would 
be to injure the interests of creditors, stock- 
holders, and all who have an interest in the 
safety and prosperity of the bank. We are of 
the opinion that this objection is not well 
taken.” 


The same construction prevails in the 
state courts. O'Hara v. Bank, 77 Pa. 


St. 96; Bank v. Perry (lowa,) 33 N. W. 
Rep. 341. And in cases strongly akin 
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to these in principle the same doctrine 
has been applied. Pangborn v. Westlake, 
36 Towa, 546; Vining v, Bricker, 14 
Ohio St. 331. Weare therefore of the 
opinion that the court did not err in sus- 
taining the demurrer to the second sep- 
arate defense pleaded in the defendant’s 
answer. Finding no error in the judg- 
ment appealed from, the same must be 
affirmed. 


TAXATION OF NATIONAL BANKS 
—K ANSAS— STOCKHOLDERS’ 
DEDUCTIONS. 


Supreme Court of Kansas, April 11, 1891. 


First Nat. BANK or LeEot! v. FISHER, 
Treasurer, ef a. 


1. The assessment of the entire capital stock of a 
national bank “7” so/ido*’ against the bank itself is in- 
valid. 

2. The only way that the capital stock of a national 
bank can be reached is by the assessment of the 
shares of the different or individual stockholders. 
Under the statute of this state, the bank may pay the 
tax assessed upon the shares of its different stock- 
holders, and it will have a lien thereon when it pays 
such tax until the same is satisfied; but if, from any 
cause, the tax levied upon the different stockholders 
is not paid by the bank, the property of the individual 
stockholders will be liable therefor. 

3. The individual stockholders of a national bank 
are allowed the same deductions from the assessment 
against them upon their shares of stock as other tax- 
payers in the state, owning moneyed capital, are al- 
lowed; but, of course, no double deduction or exemp- 
tion can be allowed to any stockholder. 

(Syllabus by the Court.) 


Error from district court, Wichita 
county; V. H. GrinsTeap, Judge. 

J. S. Newby and £. C. Little, for plain- 
tiff in error. W. B. Washington, for 
defendant in error. 


Horron, C. J. The First National 
Bank of Leoti commenced this action to 
restrain the collection of certain taxes 
assessed againstit. An order temporar- 
ily restraining the treasurer and sheriff 
from levying and collecting the same 
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from the property of the bank was 
granted. The defendants demurred to 
the plaintiff’s petition upon the ground 
that there was a defect of parties de- 
fendant, that the petition did not state 
facts sufficient to grant the relief prayed 
for, and that it did not state a cause of 
action against the defendants. The 
court sustained the demurrer, and dis- 
solved the restraining order. The plain- 
tiff excepted, and brings the case here, 


The petition alleges that the plaintiff is, and 
was at all times mentioned, a national bank; 
that E. W. Fisher and John H. Edwards are 
treasurer and sheriff, respectively, of Wichita 
county; that on May 10, 1890, the treasurer is- 
sued a tax-warrant against the plaintiff for $1,- 
569.14 to the sheriff, and that the whole amount 
thereof was erroneously, wrongfully, and il- 
legally assessed against plaintiff. The petition 
further states that on the 22d of March, 1889, 
the township assessor took a statement of the 
amount of property held by the bank, and a 
statement of the amount of stock of the bank, 
as the personal property of the bank, and so as- 
sessed it, ‘‘IN SOLIDO,” without notifying the 
stockholders, and without giving them opportu- 
nity toclaim exemptions. The petition further 
alleges that in January, 1890, the board of 
county commissioners, having demanded and 
received from the president of the bank a list of 
stockholders, with the amount of stock held by 
each on March 1, 1889, and of surplus, undi- 
vided profits, and real estate, increased the 
bank assessment on the stock, which had once 
before been assessed, so that $700.84 was added 
to the amount of the tax, and that this was done 
without giving any notice to the stockholders, 
and that the assessment against the property 
was made as before, ‘‘IN SOLIDO,” and as the 
property of the bank. 


It is contended that the method of the 
officers in assessing and attempting to 
collect the taxes complained of is con- 
trary to section 5219 of the United 
States Revised Statutes, and also con- 
trary to various sections of chapter 107, 
Gen. St. 1889, providing for the assess- 
ment and collection of taxes. Said sec- 


‘5219 reads: 
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‘* Nothing herein shall prevent all the shares 
in any association from being included in the 
valuation of the personal property of the owner 
or holder of such shares, in assessing taxes im- 
posed by authority of the state within which 
the association is located; but the legislature of 
each state may determine and direct the man- 
ner and place of taxing all of the shares of na- 
tional banking associations located within the 
state, subject only to two restrictions—that the 
taxation shall not be at a greater rate than is as- 
sessed upon any other moneyed capital in the 
hands of individual citizens of such state, and 
that the shares of any national banking associa- 
tion owned by non-residents of any state shall 
be taxed in the city or town where the bank is 
located and not elsewhere. Nothing herein 
shall be construed to "exempt the real property 
of associations from either state, county or mu- 
nicipal taxes to the same extent, according to 
its value, as other real property is taxed.” 


* Paragraph 6868, Gen. St. 1889, being 

section 22, art. 6, of the act relating to 
the assessment and collection of taxes, 
provides that 


“ Stockholders in banks and banking associa- 
tions organized under the laws of this state or 
the United States shall be assessed and taxed 
on the true value of their shares of stock in the 
city or township where such bank or banking 
association is located; and the president, cash- 
ier, or other managing officer thereof, shall, 
under oath, return to the assessor, on demand, 
a list of the names of the stockholders, and the 
amount and value of stock held by each, to- 
gether with the value of any undivided profits 
or surplus; and said bank or banking associa- 
tion shall pay the tax assessed upon said stock 
and undivided profits or surplus, and shall have 
lien thereon until the same is satisfied: pro- 
vided, that if, from any cause, the taxes levied 
upon the stock of any banking association 
shall not be paid by said association, the prop- 
erty of the individual stockholders shall be held 
liable therefor: provided, further, that if any 
portion of the capital stock of any bank or bank- 
ing association shall be invested in real estate, 
and the bank shall hold a title in fee-simple 
thereto, the assessed value of said real estate 
shall be deducted from the original assessment 
of the paid-up capital of said bank or banking 
association, and said real estate shall be as- 
sessed as other lands or lots; and provided, 


further, that banking stock or capital shall not ° 
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be assessed at any higher rate than other prop- 
erty.” 

It has been many times held by the 
supreme court of the United States that 
the authority of the states to tax the 
shares of national bank stock is derived 
wholly from the act of congress, and 
that without the consent of congress 
these bank-stock shares could not be 
taxed by state authorities at all. Mc- 
Culloch v. Maryland, 4 Wheat. 316; Os- 
born v. Bank, 9 Wheat. 738; Weston v. 
Charleston, 2 Pet. 449; People v. Weaver, 
100 U. S. 539-543. The statute of the 
state may determine and direct the 
manner and place of taxing all shares of 
national bank associations located with- 
in the state, subject, however, to the re- 
strictions of section 5219, Rev. St. U.S. 
under the state statute, which is in ac- 
cord with the United States statute. 
Authority is given to tax the shares of 
national banks as part of the taxable es- 
tates of the owners of the shares, but 
in levying these taxes the state is pro» 
hibited from assessing them at a greater 
rate than is assessed upon other mon- 
eyed capital in the hands of other indi- 
vidual tax-payers. The tax so author- 
ized by congress ‘“‘ is a several tax upon 
the shares of each individual stockholder 
or shareholder, as distinguished from a 
lumping tax, or a tax ‘in solido,’ upon 
the bank itself." Bank v. City of Rich- 
mond, 39 Fed. Rep. 309; Bank v. City of 
Richmond, 42 Fed. Rep. 877. The 
shares of national banks must be as- 
sessed for taxation as the property of 
the individual stockholders or share- 
holders, respectively. Hershire v. Bank, 
35 lowa, 272. Under the statute of our 
state, and according to the general prac- 
tice in other states, the national banks 
pay the taxes thus assessed for the indi- 
vidual stockholders; but the tax cannot 
be a lumping tax, or a tax ‘‘in solido,” 
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upon the bank only. SAradley v. People, 
4 Wall, 459; Bank v. Com., 9 Wall. 353. 

It is conceded in this case that the as- 
sessment of the 22d of March, 1889, was 
and is void. The second assessment, 
according to the allegations of the peti- 
tion, was a lumping tax, or atax ‘‘in 
solido,”” upon the capital stock of the na- 
tional bank, and not upon the shares, or 
upon the individual owners of the 
shares. The assessment of the entire 
stock of the bank ‘‘z solido”’ against the 
bank was invalid. DRumMonp, J., said, 
in Collins v. Chicago, 4 Biss. 472, that 
**the capital stock of the national bank, 
as such, cannot be assessed under state 
authority. The only way that such a 
stock can be reached is to assess the 
shares of the different stockholders in 
the same manner that assessments are 
made in other cases against property 
owned by the citizens and inhabitants 
of the state.” Bank v. Britton, 105 U. 
S. 322; Ball, Banks, 215-224. It was 
said in Van Allen v. Assessors, 3 Wall. 
596, that 


‘*In most of the states, if not in all, the per- 
sonal property of all individuals and corpora- 
tions is listed, valued, and assessed by public 
officers under legislative authority. The first 
proviso of Rev. St. U. S.§ 5219, simply requires 
that the shares of individuals in national bank- 
ing associations shall be included in this valua- 
tion and assessment; and, inasmuch as personal 
property of different descriptions is often valued 
and assessed by different rules, it further re- 
quires that it shall not be so included at a 


NOTARIES’ CERTIFICATES 


A decision comes to us from the court 
of appeals of Virginia, which is of prac- 
tical importance to every banker and 
holder of commercial paper in that state, 
as it may necessitate some change in ex- 
isting methods of proving demand and 
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greater rate than is assessed upon other mon- 
eyed capital in the hands of citizens. * 

ow, by taxation in common we atin 
taxation by a common rule and in equal de- 
grees. To tax the shares of citizens in these as- 
sociations by other rules, or in greater degrees, 
than other like property, would as effectually 
retard, impede, burden, and control the opera- 
tion of the national currency act as to tax the 
associations themselves or their lawful opera- 
tions, and would be clearly unwarranted by the 
constitution,” 


The individual stockholders of a na- 
tional bank are allowed the same deduc- 
tions from the amount assessed against 
them upon their shares of stock as other 
tax-payers in the state, owning moneyed 
capital, are allowed. But, of course, no 
double deduction or exemption can be 
allowed to any stockholder. Wahitbeck 
v. Bank, 8 Sup. Ct. Rep. 1121; Wasson 
v. Bank (Ind.) 8 N. E. Rep.97. There- 


fore the second assessment against the 
bank was void; and as both assessments 
were void, the officers of Wichita county 
had no right to issue a warrant for their 
collection, or for the collection of any 


part of the same. It is urged, however, 
that the bank must pay, or offer to pay, 
any part of the tax lawfully or justly 
due, before it can obtain the relief 
prayed for. According to the allega- 
tions of the petition, however, there is 
no part of the tax lawfully or justly dué. 
The judgment of the district court will 
be reversed, and cause remanded for 
further proceedings in accordance with 
the views herein expressed. 


OF PROTEST IN VIRGINIA. 


dishonor of paper, payable in other 
states, discounted or purchased in Vir- 
ginia. In brief, the certificate of pro- 
test by a notary of another state, of a 
note payable and protested in such 
other state, is held ineffectual to prove 
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dishonor, in a suit on the note against 
an indorser in Virginia. To all who 
take this class of paper on the credit of 
indorsers, and rely on the notarial cer- 
tificate to prove dishonor, this decision 
is of the greatest importance. Without 
proof of dishonor, other than that fur- 
nished by the certificate of protest, the 
indorser escapes liability, and the 
holder, unless the amount can be made 
out of prior parties, suffers loss. 

What is the case decided? A note 
made and payable in New York, found 
its way into Virginia, and was dis- 
counted for an indorser by the Planters’ 
National Bank of Richmond. On pre- 
sentation at maturity in New York, it 
was dishonored, and protested by a 
New York notary. Ina suit against one 
of the indorsers in Virginia, the bank 
relied on the notarial certificate as evi- 
dence of demand, but the court held the 
certificate did not prove dishonor, and 
there being no other evidence of that 
fact, the case against the indorser failed. 

Why was not the notary’s certificate, 
evidence of demand and refusal? Be- 
cause, says the court, at common law, 
the certificate of protest of a promissory 
note—not being of a toreign bill of ex- 
change—is not receivable in evidence as 
proof of demand, in the absence of stat- 
tute making it evidence, and in Virginia 
the statute fails to provide for a case 
like the present. Let us quote the 
language of the Virginia statute on the 
subject. Code of Virginia of 1887. 


§ 2849. Every promissory note, or check for money, 
which on its face is payable in this state at a icu- 
lar bank, or at a particular office thereof for discount 
and deposit, or at the gioco of business of a savings 


institution or savings bank, or at the place of business 
of a licensed banker or broker, whether words of ne- 
gotiability appear on the face of such instrument or 
not, and every inland bill of exchange payable in this 
state, shall be deemed negotiable, and may (but need 
not) upon being dishonored for-non-acceptance or 
non-payment, be protested, and the protest, if made, 
shall be evidence in like manner as in the case of a 
foreign bill of exchange. But nothing in this section 
shall be construed as dispensing with presentment, 
demand and notice of dishonor to any party to such 
aeremeet, in any case where they are necessary to 
n m. 


§ 2850. The protest, in the case of a Seostee bill, and 
in the other cases mentioned in the preced: ng section, 
shall be prima facie evidence of what is stated therein, 
or at the foot or on the back thereof, in relation to 
presentment, demand, dishonor and notice thereof. 


The certificate of protest not being 
evidence under the law merchant, the 
court says: 


The question. therefore, as to the effect of the certifi- 
cate of the New York notary, which was the only evi- 
dence offered in the present case as tothe dishonor of 
the note sued on, must be determined in accordance 
with the statute law of this state. 


And so determining it, the court says: 


The note was payable, not in this state, butin New 
York, and is therefore not within our statute it- 
ting the protest of promissory notes and inland bills, 
which applies only to such notes as are payable in this 
State, at a particular bank or at a particular office 
thereof, for discount and deposit, etc., and as to which 
the protest is made prima facie evidence of what is 
stated therein. The legislature has not seen fit to 
make the notarial certificate of protest of a promis- 
sory note, or of an inland bill. payable outside of the 
state, admissible in evidence in our courts as an offi- 
cial act, and we have not the power, even if we were 
so Capenee. to give to it an effect which is not sanc- 
tioned either by the common law or by the statute. 

We thus see the theory upon which 
this decision is rendered. A note made 
and payable in New York, indorsed to 
and discounted by a Virginia bank, is 
not a foreign bill of exchange, and con- 
sequently the protest by the New York 
notary, which would be evidence under 
the law merchant were the instrument a 
foreign bill, is not evidence where the 
instrument has not that character; and 
it is not made evidence by legislation in 
Virginia, which makes protests of in- 
land bills and promissory notes evidence 
only when payable in the state, as speci- 
fied. There being no authority of law, 
either common or statute, under which 
the New York notarial certificate can be 
regarded as evidence, the conclusion 
follows that dishonor has not been 
proved. But the better view certainly 
is to regard such an instrument, so far 
as protest is concerned, as a foreign bill 
of exchange, and having that character, 
the certificate of the New York notary 
would be competent evidence: and this. 
view has foundation in legal precedent. 
In Williams v. Putnam, 14 N. H. 540, a 
promissory note was made in New 
Hampshire, payable in Boston. In a 
suit against the indorser in New Hamp- 
shire, the certificate of the Boston no- 
tary was relied on to prove dishonor. 
The court after citing authorities to the 


effect that a 4i/] drawn in one state on 


another state, is a foreign bill, held the 
operation of the indorsement was so far 
similar to the drawing of a bill of ex- 
change, that in an action against the in- 
dorser, the dishonor might be proved 
by the protest of the foreign notary. 
Said the court: 
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Each indorsement of a bill is, in effeci, a new bill, 
drawn by the indorser upon the acceptor; and the 
similarity between the indorsement of notes, and the 
pany Ky indorsement of bills of exchange, is so 
great, that there can be no sound reason given for es- 
tablishing or preserving a distinction between them, 
and — ring a different character of evidence tuo 
prove the same facts with regard to two instruments, 
which, though different in some respects as to their 
phraseology, are so essentially similar in their nature 
and operation, 


If this view had been adopted by the 

Virginia court, the certificate of protest 
by a New York notary of a note payable 
there, which had been indorsed in Vir- 
ginia, would have been upheld as essen- 
tially the protest of a foreign bill of ex- 
change. But the Virginia court of ap- 
peals has held the contrary, and bankers 
in Virginia must take note, and, in the 
‘case of all dishonored paper payable in 
other states which they have discounted, 
not regarded as foreign bills, provide 
themselves with such proof of dishonor 
as will meet the requirements of Vir- 
ginia law. 
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A further point passed upon—not- 
withstanding the conclusion already 
reached as to ineffectuality of protest as 
evidence defeats the bank—is as to the 
sufficiency of the notice of dishonor 
given in the case, the court holding the 
proof to sustain due notice insufficient. 
The requirements as to notice, laid 
down by the court, are equally worthy 
the attention of Virginia bankers that 
here, also, there may not be a loophole 
for the escape of indorsers. 

In conclusion, some question may ex- 
ist, under the statutes of some other of 
the states, as to the effect as evidence of 
the certificate of protest by a non- 
resident notary of any paper which 
might not be regarded as a foreign bill 
of exchange. On submission of ques- 
tions on the subject from any particular 
state, they will be thoroughly discussed 
in these columns. 


(Article on Credit Entries as Payments continued from page 356.) 


remittance,” yet the course of dealing 
by which paper was credited was held to 
entitle Fidelity to become owner upon 
collection, were it not for its fraud which 
deprived it of this right. Here, also, is 
a difference of conclusion, worthy of 
note; and it suggests an interesting 
inquiry regarding the precise effect 
of an indorsement ‘‘for collection and 
remittance,” as distinguished from other 
forms of indorsement for collection, 
upon the question of title of an in- 
dorsee, who may credit the item in recip- 
rocal account. Will the course of 
dealing to credit and remit balances 
only, be held to supersede the direction 
to ‘‘ collect and remit ” the amount of the 
particular draft, conveyed by the in- 
dorsement, and authorize a credit and 
passing of title upon collection as in 
other forms ot indorsement for collection? 
Division Ii, 

A third class of cases, for lack of 
space, can only be barely mentioned to 
complete this outline. They represent 
questions between an original owner and 
a correspondent, who has received items 
for collection from the depository bank, 
and failed holding the proceeds. In 
some states the first bank is held to the 


rigorous rule of absolute responsibility 
for the defaults of its correspondents. 
In such states, owners would naturally 
look to the first bank. In others, the depos- 
itory bank is responsible only for due care 
in the selection of a suitable correspond- 
ent. This gives rise to a class of cases 
between original owner, and receiver of 
failed correspondent, and involves many 
questions analagous to those between 
owner and failed depository, embracing, 
among others, questions of how far col- 
lection proceeds can be traced, identified 
and recovered as trust funds. 


The foregoing has been intended as a 


rough outline merely—not by any means 
a complete collection of cases—to give . 
an idea of the various ways, when insol- 
vency intervenes, in which the question 
of title has arisen and been decided ; and 
to show what the courts have held re- 
garding theeffect of acredit entry as pass- 
ing title, or as payment of paper depos- 
ited, in cases where insolvency has been 
an element which made the decision im- 
portant. It is apparent that the courts 
differ on many of the questions of title 
presented, and that there is much yet to 
be cleared up by future cases, 











































HE portrait that adorns this issue of 
the Journal is that of a gentleman 
so widely known in this city that it will 
be greeted with pleasure by our many 
metropolitan readers, and those in other 
cities who have only known him by 
name wil) thus have an opportunity of 
becoming acquainted with his presence. 
For four generations the Oakley family 
have been prominent in the financial, 
commercial, religious and social history 
of New York. 
Henry A. Oakley was born in this city 


‘in 1827, of conspicuous parentage, his 


father, Richard Oakley, having been a 
leading merchant among that class that 
have for so many years been the pride 
of our city, and in the later years of his 
life the president of the Brevoort Insur- 
ance Company. Mr. Oakley’s mother, 
Augusta Casey, was the daughter 
of James Casey, one of New York’s 
old merchants. Descended from such 
stock, it is not to be wondered at that 
when the son graduated in 1841 from 
the best classical school in this city, not- 
withstanding the fact that he ranked 
first in his class and was thus entitled to 
a scholarship in Columbia College, he 
refused the prize and entered upon an 
active business life. His first position 
was in a banker’s office in Wall street, 
but after a few months he was offered a 
clerkship in the office of the Howard In- 
surance Company and there began a 
career that was distinguished in the his- 
tory of fire insurance for an intelligent, 
conscientious and successful prosecution 
of that intricate business. His marked 
ability and faithful attention to detail 
attracted the attention and confidence 
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HENRY A. OAKLEY. 
(Biographical Series No 8.) 


of the officers and directors, and in 
1845, after the great fire, Mr. Oakley 
was rewarded with the assistant 
secretaryship of the company. In 
December, 1853, he was made sec- 
retary, and in 1866 was elected vice- 
president. From this time forth the 
management of the company was virtu- 


ally under his control. Though suffer-- 


ing great losses in Portland and Chicago, 
the company responded nobly and came 
out of the ordeal triumphantly. In 
Boston the company suffered no loss 
and this was due to the judgment of Mr. 
Oakley, whose keen observation and 
knowledge of the situation had induced 
him.to close his agency in that city long 
before the occurrence of the great fire 
of 1872. For six years Mr. Oakley was 
president of the National Board of Fire 
Underwriters and for two successive 
terms, president of the New York Local 
Board. A fluent speaker and able writer 
upon financial and insurance topics, his 
addresses were always listened to with 
attention, and the emanations from his 
pen read with respect and profit. Upon 
the death of President Skidmore, of the 
Howard Insurance Company, Mr. Oak- 
ley became president and still remains 
so. . But in 1888, foreseeing the present 
demoralized condition of the fire insur- 
ance business, he counselled the with- 
drawal of the company from active busi- 
ness, and the returning to the stockhold- 
ers of their capital after having paid 
them many times its amount in divid- 
ends. Mr. Oakley has always taken an 
active interest in the American and New 
York Bible Societies, the Mercantile Li- 
brary and other institutions. He isa 
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member ot the Episcopal Church and is 
actively identified with its leading inte- 
rests and its many benevolent and mis- 
sionary enterprises. He is a member of 
the New York Historical Society, the 
Century and ‘‘ Player’s Club,” and St. 
Nicholas Society and one of the vice- 
presidents of that useful institution, St. 
Luke’s Hospital. 
founders of the Twenty-second Regi- 
ment, N. G. S. N. Y. and went to the 
front with the regiment in 1862, remain- 
ing five months in active service. In 
contact with his fellow-men Mr. Oakley 
is the kindly, courteous, Christain gen- 
tleman. 

With such an honorable record in along 
business career we are not surprised that 
when such careful business men as Jno. 
C. Havemeyer, Charles M. Fry, Wm. 
Alex. Smith, Gordon Norrie, Hugh N. 
Camp, Robert Olyphant, William Jay, 
Alfred M Hoyt, James C. Parrish,Wm. 
P. Cochran, Robert S. Holt, Henry M. 
Taber, William Potts, William H. Wis- 
ner, Arthur J. Peabody, Henry A Oak- 
ley, A. Lanfear Norrie, Oliver Harri- 
man, Jr., Thomas T. Barr, Sherman S. 
Rogers, Buffalo; and Henry Hitchcock, 
St. Louis, united together to organize the 
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He was one of the 
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Continental Trust™Company, they se- 
lected from among their number Henry 
A. Oakley to be its president. This 
Trust Company has a capital of $500,- 
ooo and surplus of about $300,000. It, 
like the better class of companies, re- 
ceives deposits on time and on demand 
and is authorized to act as Executor, 
Administrator, Guardian, Receiver and 
Trustee; as fiscal and transfer agent, 
and as Register of Stocks and Bonds. 

The company offers to Executors and 
Trustees of estates, and to religious and 
benevolent institutions, exceptional fa- 
cilities for the transaction of their 
business. 

Interest is paid on daily balances and 
its checks are payable through the New 
YorkClearing House. The history of well 
managed Trust Companies has of late 
years been oneof uninterrupted success 
in this city.. With its unexceptional 
advantages in the high character of its 
trustees, the ability of the official staff and 
the advantages it offers to those dealing 
with it, the record of success will not be 
interrupted by lack of it on the part of 
the Continental Trust Company, if able, 
conscientious effort avails anything. 


QUERIES AND REPLIES 


Liability of Indorser of Check. 


BANK OF PICKENS, 
PicKENs, Miss., May 10, 1891. 


Editor Banking Law Journal: 


Dear Sir:—In order to settle a question be- 
tween a customer and ourselves please inform 
me what liabilities are incurred by indorsing a 
check as per inclosed. 


| ae PickENs, Miss 


BANK OF PICKENS, 
Pay to the order of 


...-Richard Roe.... 


Please give me as complete an answer as pos- 
sible under all circumstances, and especiaily 
when the check is presented by John Doe in 


person for payment. 
SUBSCRIBER 
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Answer.—Regarding the liability of 
the payee, John Doe, as indorser of the 
check to a third party. Under the law- 
merchant if the check was dishonored, 
and the payee’s liability as indorser pre- 
served by due demand and notice, he 
would be liable to any subsequent in- 
dorsee, taking before maturity, for value, 
without notice of defects. As against 
his immediate indorsee, if the payee had 
any defense, he could avail himself of it, 
but any subsequent bona-fide indorsee 
could enforce the check against him 
even though the payee had a good de- 
fense against his immediate transferee. 
This at common law. 

But in Mississippi, there exists what is 


termed an anti-commercial statute the © 


effect of which* is to modify the rule 
of the law-merchant so far as to allow an 
original promisor or indorser to make 
defenses against a remote holder by in- 
dorsement, existing before notice of as- 
signment, which he could have made 
against the payee or immediate indorsee. 
In all other respects, the indorsement 
has the same legal import which is at- 
tached by the law-merchant to indorse- 
ments of commercial paper. This statute 
has no application to paper payable to 
bearer which is assignable free from 
equities, and it has been contended that 
an indorsement in blank, being in effect 
a contract to pay to bearer, is. not gov- 
erned by the statute. But it has been 
held the statutory modification of the 
common law applies to indorsements in 
blank as well as special indorsements. 
As a consequence, the indorsement 
and transfer by the payee of the check 
in question would import this liability in 
case it was dishonored: To refund, if 
properly charged by demand and notice, 
in case he had no defense against subse- 
quent parties, but in case he had any 
*See Etheredge v. Gallagher, 55 Miss. 46s. 
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defense against his immediate transferee, 
subsequent indorsees would take no 
greater rights. 

2. There would be no liability in- 
curred by John Doe, the payee, indorsing 
the check when presented by him in 
person, for payment. His indorsement 
would have the effect of a mere receipt. 
Even were it possible that the check, in- 
stead of being cancelled, should be 
wrongfully negotiated, bearing his in- 
dorsement, without any mark to’ show 
that it had ever been in the hands of the 
bank, he would have a good defense 
against any subsequent transferee under 
the Mississippi statute, not taking into 
consideration other grounds of non-lia- 
bility. 

Effect of ‘“‘On or Before” on Negotia- 
bility. 


BANK OF BENSON, 
Benson, Minn., May 27th, 1891. 


Editor Banking Law Journat: 


Dear Sir.—I have read the Bedell decision 
with much interest, and disgust. It certainly 
puts a liability on banks that should in equity 
be borne by the negligent depositors. 

Please answer if the words payable ON OR 
BEFORE a given date attacks the negotiable 
character of an otherwise negotiable note, and 
cite any decisions in relation thereto. 

F. M. THornton, Cashier. 


Negotiable. 


Curtis v. Horn, 58 N. H. 504. Prom- 
isory note, payable ‘‘on or before the 
1st day of May next” is negotiable. 

Godschalk v. Steckman, 74 Pa. St. 13.. 
‘* Twelve months after date (or before if 
made out of the sale of ”’—a machine) 
‘*T promise to pay ” is negotiable. 

Jordan v. Tate, 19 Ohio St 586. Ne- 
gotiability not affected ‘‘ by the fact that 
it 1s made payable by its terms on or 
before a future day named therein.” 

Mattison v. Marks, 31 Mich, 421. 
Promise to pay ‘‘on or before” a day 
named is negotiable. 
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Lamb v. Story, 45 Mich. 488. Promise 
to pay ‘‘on or before two years from 
date” is negotiable, but negotiability 
destroyed by memorandum providing 
that if paid within one year, no interest 
to be paid. See also Humphrey v. Beck- 
‘with, 85 Mich. 151. In Charlton v. Reed, 
61 Iowa, 166, ‘‘ Twelve months after 
date (or before if made out of the sale 
ot Drake’s hay-fork) I promise to pay,” 
held negotiable. Same effect, Walker v. 
Woollen. 54 Ind. 164. 
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Not Negotiable. 


Way v. Smith. 111 Mass. 523; Shultz 
v. Silva, 119 Mass. 137; Mahoney v Fits- 
patrick, 133 Mass. 151. A note payable 
at a future day certain, or earlier at the 
option of the maker or of a stranger, is 
not payable at a time certain, and is not 
negotiable. 


Norte.—Inquiries from Madison, Wis., and 
Salina, Kansas, bring up very interesting ques- 
tions and replies will appear June 15. 


DEPARTMENT OF PRACTICAL BANKING. 


Interior Bank Examinations. 


The Second of a Series of Articles kindly Contributed upon the Subject of the Best Method of Interior Bank 
Examination. 


The initial contributions published in 
our last number, have called forth much 
praise. The time is ripe for these in- 
structive discussions and suggestions in 
view of the frequency of bank failures 
caused by interior defects. The recent 
disclosures in Philadelphia of the interior 
rottenness of the Spring Garden and 
Keystone banks, furnish fresh illustra- 
tions of the necessity of better and safer 
methods of interior examination. All 
interested will confer a favor by sending 
in their views for publication, either 
under their signature or anonymously, 
as they prefer. 


MAKE DEFALCATIONS AS DIFFICULT 
AS POSSIBLE 


‘The Defalcation of the late President of the Ninth Na- 
tional—How Can the Power of a President to do 
Wrong be Checked Without Detracting from His 
Dignity or Diminishing His Usefulness?—A Plan of 
Interior Examination by Directors or Experts. 
Probably the views of a country cashier on the 

question suggested in yours of May 1st, ‘‘ The 

Best Method of Interior Bank Examination,” 


would be of far less value than those of the 
officers of large city banks. But being deeply 
interested in the case which called out your sug- 
gestion, I venture to comment on it, enlarging 
somewhat the scope of the article called for. 
First, I can scarcely see how any examination, 
even if most thoroughly made by experts, could 
have revealed the wrongdoing by the president 
of the Ninth National Bank. Loans, I am in- 
formed, are commonly made to brokers without 
taking notes, because of the frequent changes in 


- the amount of the loan and the collaterals. This 


was the custom at the Ninth National. Having 
access to a large number of special deposits, the 
president placed such securities in the envelopes 
when loans were paid off, and reported them 
changed, retaining the amount paid for his own 
use, and watching the loan afterward. There 
was nothing in this to excite suspicion, at the 
time, or upon examination. Had a note been 
taken in the first instance, the wrong could not 
have been perpetrated so readily; and here 
might be suggested the wisdom of always taking 
notes in such loans. This course is followed by 
some banks, and will hereafter be by the Ninth 
National. 


Undoubtedly the president of that bank had 
too exclusive control of certain affairs of the 
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bank. Yet that is a defect very difficult to avoid, 
still more difficult to remedy, when the power 
has gradually grown in the hands of a quietly 
determined man. One executive can manage an 
institution more readily and effectually than two 
.or more, and executive business naturally falls 
into the hands of a single energetic, forceful 
officer, particularly if he be nominally the chief 
executive. Checks can be provided, but who 
save a subordinate can check the chief? And it 
is difficult or impossible for a subordinate to 
reprove his chief unless he has well-grounded 
suspicions of the latter’s rectitude. But the 
machinery is not to be provided for suspected 
officers; such would not be tolerated fora moment. 
It is to be provided for those who appear to be 
strictly honest, that they may be kept honest, or 
kept from doing harm if they have succeeded in 
deceiving. And here the suggestion might be 
made that the president be prevented doing any 
clerical work, or having charge of any securities 
or assets of the bank. This responsibility can be 
divided among the highest officers under the 
president; the latter can watch their manage- 
ment of the trust, but in no wise reduce their 
responsibility. The higher the officer, the more 
difficult it is to check him if he has power and 
inclination to do wrong. The power can largely 
be taken from the president without detracting 
from his proper dignity or diminishing his use- 
fulness to his bank. .The above, I think, would 
have effectually prevented the wrong doing by 
the Ninth National’s president. 

But I conceive that the most that can be done 
toward preventing defalcations, is to make them 
as difficult as possible. For two or more dis- 
honest clerks can combine té defraud a ‘bank 
and deceive its officers, and succeed for a time: 
but proper system will render such time short. 
And. one important part of a proper system is 
the examination by the directors in person or by 
experts. -Such examinations should be made 
frequently. The bank represented by the writer 
has them made five times each year. Whenever 
the comptroller issues his calls for a statement, 
our directors make a thorough examination be- 
fore the statement is signed by the committee 
of three. This is an excellent plan, forthe work 
cannot then be procrastinated. 

Let the cash be thoroughly counted and checked 
with the statement, care being taken to see that 
no packages are twice counted. The gold and 
silver can be weighed. Let the loans and dis- 
counts be counted, handling the notes them- 
selves, checking them on the list and proving the 
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presence of proper collateral whenever collateral 
is called for in the note. If the notes are filed so 
that each day’s maturities are kept together, 
they can readily be called back by the tickler, the 
tickler added, and footings transferred to a sep- 
arate sheet. If filed by number, they can pre- 
viously be listed and added by aclerk and called 
back by the directors, and the additions proved 
by them. The foreign which may have been 
forwarded for collection can be proved by corre- 
spondence with the banks to which the records 
indicate they have been sent. Thus every note 
or a good voucher for it, can pass under the eyes 
of the directors, and the sum total by them 
proved, to agree with the statement. Other se- 
curities owned by the bank can be called for and 
similarly checked. 

The balances due to and from banks can 
readily be proved by corresponding with those 
banks. Leta printed form be sent to each cor- 
respondent, asking for advice as to amount of 
balance, and whether debit or credit, on a certain 
day. With a little plain reconciling this can 
readily be brought so close to the claimed fig- 
ures as to show that the latter are correct. 

This covers substantially all items except 
amount due depositors. Where there are such 
items as rediscounts or bills payable, they can 
readily be proved by correspondence, or at least 
partially so. It is possible for a cashier to raise 
money on a bank’s note without entering it on 
the books, if he can find any one to loan to him 
so irregularly: this, no interior examination 
could reveal. But the probability of such a 
loan being effected is remote. It is hardly likely 
that any but a reserve agent would lend to a 
bank on its direct obligation; such a loan would 
be credited in the account and revealed by the 
examination of the account current. 

But how shall we prove the amount put in the 
statement as due depositors? It cannot positively 
be done. Itis manifestly impossible, and would 
be harmful if possible, to go around amongthe 
depositors and inquire the state of their accounts. 
Yet here is abundant room for perpetration of 
fraud. What can be done to preventit? Merely 
make it as difficult as possible. This can be 
done by changing the book-keeper about fre- 
quently. A clerk will hardly commence wrong 
doing if he knows that another will soon handle 
his ‘books and probably discover his errors. 
Again, let a separate clerk balance pass-books, 
always getting for himself the balance shown 
by the ledger. Make it a rule to balance books 
frequently, sending for them when they overrun 
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the proper time, from one to three months, ac- 
cording to the activity of the account. 

A very excelient check is the system used in 
the Ninth National, which has always had a 
splendid system in every respect but that which 
permitted the late president’s wrong doing. 
They have two sets of dealer's ledgers—one kept 
by the old method, the other by the skeleton 
system. When a book is balanced it must be 
compared with both ledgers, the desks for which 
are widely separated. This is a great and effec- 
tual preventive to collusion with dealers. 


E, S. CAMPBELL. 
NATIONAL BANK oF NEW JERSEY, 


New Brunswick, May 12, 1891. 


ENACTMENT OF STRINCENT LAWS, 
WITH SEVEREST PENALTIES, THE 
MOST EFFECTIVE CORRECTIVE. 


National Bank Examiners of Large City Banks 
Should Have More Time and Equipment—Do Di- 
rectors Direct?—Directors Should Insist Upon Out- 
side Assistance in Internal Examination. 


Disclosures during the past few months of ir- 
regularities in the management of banking 
institutions, have awakened public interest in the 
subject of the effectiveness of internal examin- 
ation of banks and banking corporations. That 
a large defalcation could be concealed for a 
number of years, said to cover a period of time 


during which there were radical as well as politi- . 


cal changes of bank examiners, is of itself sugges- 
tive of the importance of the subject. 

It will be conceded that the U. S, examiner 
for New York city is capable, competent and 
well fitted for the work. The handling of the 
complications arising from a combination of 
quondam financiers for the control of several 
banks, in the early part of the year 1890, served 
to demonstrate his ability to represent the gov- 
ernment in the City of New York. Notwith- 
standing the skill displayed in the scrutiny of 
bank credits, there appears to be no absolute 
check upon the many and varied manipulations 
resorted to by an accomplished banking rascal. 

An exhaustive and thorough investigation of 
the actual condition of any one of the larger 
banks of New York in the limited time and 
means at the examiner’s command, is simply a 
physical impossibility. He should have an ample 
staff of competent experts, the control ot all de- 
partments for a period long enough to insure the 
writing up and balancing of all city book ac- 
counts having balances of over one thousand 
dollars; verifying all foreign (out of town) debit 
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and ‘credit bank balances and accounts, and the 
scrutiny of loans and collateral for a time after 
the examination had been completed. 

In view of these conditions, the question sug- 
gested is: Do Directors direct? In general they 
do, and wisely, too. A director engaged in ac- 
tive business can give but slight attention to the 
internal working of the bank, and could not de- 
vote the time to conduct an exhaustive examin- 
ation, however competentio make it. He should 
insist upon the assistance of skilled accountants, 
independent of either state or national super- 
vision. Moreover, these examinations should 
be made at intervals of three or four months. 

The enactment of stringent laws, with the 
severest penalties, and no compromising with 
wreckers or wrong-doers, would prove the most 
effective corrective. 

On the other hand, whilst there are many sad 
cases of officers and clerks betraying great 
trusts, still, considering the volume of business 
entrusted to them, it is conducted wisely, safely, 
and with wonderful dispatch. In the 3,540 na- 
tional banks doing business in 1890, there were 
employed, it is estimated, over 14,000 clerks, 
whom, including -active officers, make the sur- 
prising total of 21,000 persons occupying places 
of trust. Taking into account state banks the 
aggregate would reach 35,000. There were 
lodged in these 3,540 national banks in 1890, 
gross deposits of over $2,020,000,000. Including 
state banks, $2,612,000,000, and their combined 
capital and surplus, $1,223,515,000. 

Incidentally, it may be of interest to note that 
the national bank having the greatest aggregate 
of gross deposits, is not located,as many suppose, 
in New York, but in the City of Chicago. The 
First National Bank of that city, having a force 
of 188 clerks, shows by its report of May 4, ’gI, 
deposits of $28,000,000 and cash resources of 46 
per cent.of its liabilities, a magnificent testimoni- 
al to conservative and comprehensive manage- 
ment. 

The magnitude of transactions of the associa- 
ted banks of New York, is reflected in the total 
clearings for 1890, amounting to $37,728,000,000, 
whilst the total clearings of the United States 
were over $60,000,000,000. 

Exceptional cases of fraud and mismanage- 
ment, rising to the surface of the mighty current 
of business, considering its vastness, surely 
prove that banking in the United States is 
soundly conducted, and by a great body of men 
of honorable and earnest purpose. Z. 


New York, May 15. 





















LACK OF THOROUCHNESS THE WEAK 
POINT IN PRESENT PUBLIC 
EXAMINATIONS. 





Present System by Public Examiners Efficient if a 
Few Changes Made—Should be More Thorough— 
Examiners Should Be Itinerant. 


That the inspection of our banks is not up tothe 
standard of excellency they otherwise have attained, 
needs no argument to those who read the papers, and 
that improvement at this point is necessary to pre- 
serve and protect their standing and reputation is 
especially evident to all conversant with the subject. 

The great question is, by whom shall examinations 
be made? How? and how often? To the casual ob- 
server these questions perhaps seem comparatively 
easy of answer, but there are many things to be taken 
into consideration bearing on and underlying this 
problem. 

The system of examinations at present I believe can 
be made to answer the requirements for which it was 
intended by a few changes and amendments. I think 
where it fails is in the lack of thoroughness. I be- 
lieve all the trouble originates in that alone. I am of 
the opinion that in order to make examinations thor- 
ough,examiners should be itinerant;that if they are not 
permitted toremain in one locality, but are constantly 
changing, it will be a benefit to the service ; that by so 
doing there will be no opportunity for friendships be- 
tween the examiners and the officers of banks to be 
formed, which in some instances have prevented in- 
vestigation. Then, again, the examiner, having 
knowledge of the fact that should his successor dis- 


In the May Ist issue,we published a statement 
that the Texas Legislature had reduced the 
legal rate of interest to six per cent. and the 
contract rate to ten per cent. This was an 
error. The matter is an organic one and the 
rate of interest can only be changed by achange 
in the state constitution. An amendment to the 
constitution reducing the rate of interest as 
stated, will be voted upon by the peopte in Au- 
gust next, and will either be adopted or rejected. 
If adopted, it will not become operative until 
confirmed by the legislature at their next session 
in January, 1893. Money is still in good de- 
mand in Texas at twelve per cent., the present 
contract rate. 

a*s 

THE portrait of Henry A. Oakley, Esq., pub- 
lished in this issue of the JOURNAL, is from a 
photograph by the well known artist, Fredericks. 






** 
ATTENTION is called to the card of Mr. R. S. 
Carroll of Chicago, which appears in the Legal 
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cover discrepancies or fraud covering the period of 
his examinations, it would reflect on him, this would, 
of itself, have a tendency to thoroughness and hon- 
esty. With examinations every six months, and the 
changes I have suggested,I think there would be little 
cause for trouble. 

Regarding examinations by those financially inter- 
ested, I will say nothing; but will leave that for others 
to discuss. I have given one idea which suggests it- 
self to my mind on this subject, and have pointed out 
what I consider a weak point in the present system of 
examinations, with the hope that by so doing I may 
help others to solve this problem. 

Cc. B. KELSEY, Cashier 

PEOPLE'S SAVINGS BANK, 

GRAND RapPIDs, MICH, May 27, 18901. 


CORRESPONDENCE. 








ST. CHARLES, Mo., May 22, 1891. 
Editor Banking Law Journat: 

DEAR SIR.—Allow me to call the attention of your 
proof-reader—or the responsible person in your office 
—to an error in the Latin law-maxim quoted near the 
top of the first column of page 312. You have it “ Qui 
facet per alium, facet per se,”” whereas it ought to be, 
“ Qui faczt per alium, faczt per se.”” The change of 
the single letter changes not only the sense of the pas- 
sage, but would materially change the law. I heard 
a Professor of Latin once remark that he would prefer 
to“facit per alium,” especially if it was a north wind. 

Yours truly, Jos. W, ALEXANDER, 
Union Savings Bank. 


Directory this issue. Mr. Carroll practices both 
in Indiana and Illinois and seeks correspon- 
dence with bankers and attorneys. 
Part 

SrocK TRANSFERS IN WIsconsiIn.*—The fol- 
lowing bill has been passed by the Wisconsin 
legislature, constituting Chapter 414, Laws 1891; 
approved April 19, and published May 4, 1891. 
It enables bankers and other parties to loan on 
stock collateral, without the necessity of transfer 
on the books to perfect the security. 

A bill passed to amend section 1851, of the re- 
vised statutes of 1878, relating to corporations. 

SECTION I. Section 1751, of the revised stat- 
utes of 1878, is hereby amended by striking out 
the words, ‘‘but such transfer shall not be 
valid, except between the parties thereunto, 
until the same shall have been so entered on the 





*We are indebted to Mr. N. B. Van Slyke, President 
of the First National Bank of Madison, for early copy 
of this law. 
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book of the corporation, as to show the names 
of the parties by and to whom transferred, the 
number and designation of the shares, and the 
date of the transfer,” where the same occur in 
said section and inserting in lieu thereof the 
following: ‘‘ The delivery of a stock certificate 
of a corporation to a bona fide purchaser or 
piedgee for value, together with a written trans- 
fer of the same, signed by the owner of the cer- 
tificate, his attorney or legal representative, 
shall be sufficient delivery to transfer the title as 
against all parties; but no such transfer shall 
affect the right of a corporation to pay any divi- 
dend upon the stock, or to treat the holder of 
record as the holder in fact, until such transfer 
is recorded upon the books of the corporation,ora 
new Certificate is issued to the person to whom 
it has been so transferred,” and said section is 
hereby further amended by striking out the fol- 
lowing words at the end of said section, ‘‘ and 
every such corporation shall at all times have a 
lien upon all shares of stock for debts due from 
the owner thereof to such corporation,” so that 
said section when amended shali read as fol- 
lows: 

SECTION 1751. The capital stock of every cor- 
poration, divided into shares, shall be deemed 
personal property, and when certificates thereof 
are issued, such shares may be transferred by 
indorsement of the owner, his attorney or legal 
representatives and delivery of the certificate; 
the delivery of a stock certificate of a corpora- 
tion to a bona fide purchaser or pledgee for 
value, together with a written transfer of the 
same, signed by the owner of the certificate, his 
attorney or legal representative, shall be suffi- 
cient delivery to transfer the title as against all 
parties, but no such transfer shall affect the 
tight of the corporation to pay any dividend 
due upon the stock, or to treat the holder of 
record as the holder in fact, wntil such tramsfer 
is resorded upon the books of the corporation, 
or a new certificate is issued to the person to 
whom it has been so transferred; and every 
person transferring any such certificates or 
shares of stock shall remain liable to the cred- 
itors of the corporation to the extent and in the 
manner prescribed in section 1756. 

SECTION 2. This act shall take effect and be 
in force from and after its passage and publica- 
tion. 

** 
THE CASHIER ROBBED THE BANK.—Lewiston, Me., 


May 18.—The directors of the Shoe and Leather Na. 
tional Bank made a report to-day showing the condi- 
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tion of affairs upon the retirement of ex-cashier Per- 
cival, They say: 


“The various misappropriations of the cashier, in 
the different ways and methods to which he resorted, 
appear to amount to $186.715, the largest sum arising 
from issuing certificates of deposit and cashier’s 
checks and not accounting to the bank for the money 
received for them. There was quite a shortage in 
cash, which was covered by incorrect entries to make 
the accounts appear to balance. Some of the accounts 
with depositors are found to be incorrect, bei 
smaller than have been credited on the depositors 
pass books. The credits with corresponding banks in 
several instances appear larger on the books of the 
bank than they really were, and the accounts with 
these corresponding banks were incorrect in other 
ways,fictitious debits and credits to a very large ex- 
tent being on the books of the bank, indicating trans- 
actions with other banks which never took place. All 
these irregularities were adroitly manipulated and 
skillfully concealed. The directors have obtained 
possession of the property from the late cashier, 
which, with his bond, will reduce the loss to the bank 
to $88,608. 

“ The surplus and undivided profits amount to $51,- 
138. Deducting this from the loss the capital is shown 
to be impaired $37,550. The ten per cent. assessment 
on the capital stock ordered by the comptroller, 
amounting to $40,000, will a little more than make 
good the impairment of the capital. The case of the 
late cashier, so far as it relates to criminal proceed- 
ings, is in the hands of the government.” 

This is one of the many instances, constantly aris- 
ing, which show the necessity of better and more 
thorough methods of interior examination,and in view 
of these constantly recurring defalcations, the present 
series of articles on the subject now being published in 
the JOURNAL are specially pertinent. 


aK 
* * 
FROM Philadelphia, also, there have recently come 


wholesale disclesures of bank-wrecking. In the case 
of the defunct Keystone National, whose president, 
Gideon W. Marsh, has disappeared, the following ac- 
count from the newspapers of Bank Examiner Drew’s 
testimony concerning the wrecking, is of especial in- 


terest, 

Mr. Drew said he made examinations of the bank's 
books about twice a year, generally in January and 
Juty. Marsh and Lawrence, the assistant cashier, con- 
cealed the true condition of the bank and the Lucas 
defalcation in a most original manner, 


John Lucas was the organizer of the bank and its 
president up to the time of his death. Mr. Lucas was 
reputed to be a very wealthy man, but since the fail- 
ure of the bank the fact was developed that he ab- 
stracted large sums from the institution. Mr. Drew 
told of the way in which the sho: was covered u 
Se bak ae ee Wheat dopacit kelges” whok 
remove m the “indiv r”’’ whole 
leaves. After the examination of the books these 
leaves would be reinserted. The effect of this work 
would be to show that the deposits were much less 
than they really were. 

Mr. Drew dearacteriacd this as an unheard of 
method in bank wrecking. They falsified accounts as 
well. At one tine Mr. Drew found that $50,000 of dis- 
counted eager alleged to be held by the bank was 
missing. Altogether the it deficiency amounts 
to $998,000. Most of this immense sum is said to be 
charged to the Lucas “deficit,” as Mr. Drew some- 
times called it in his testimony. At other times he 
referred to it as “defalcation.” 





384 THE BANKING 


The witness told how Messrs. Marsh and Lawrence 
acknowledged to him their manipulation of the bank’s 
books, and it was upon this acknowledgement that 
warrants were obtained for their arrest. 

City Treasurer Bardsley, who deposited the city’s 
money in the bank, has also turned out a defaulter in 
an enormous amount. In the case of the Spring Gar- 
den National Bank, which suspended, its president 
Francis W. Kennedy has been arrested on a warrant 
sworn out by the bank examiner charging him with 
making false entries on its books, false returns to the 
comptroller of the currency, and the embezzlement of 


Coquese and upwards of the bank’s funds. 


ter this wholesale urging. the good and solid 
banks and financial institutions of Philadelphia will 
stand out in firmer and stronger relief; but these de- 
plorable events only emphasize the necessitv for the 
adoption of methods of prevention by more thorough 
and rigid interior inspection. 


*” 
* * 


THE RESPONSIBILITY OF BANKS.—The BANKING 
Law JouRNAL in its last issue publishes in full 
the Court of Appeals’ decisions upon the Bedell 
forgeries, declaring that the bank of deposit 
must make good the losses caused by the un- 
authorized payments. Genuine checks were 
made out to fictitious or real persons as the 
case might be, the endorsements were forged 
by Bedell, and the checks cashed through some 
bank by an accommodating friend. Aside from 
the legal points involved, the JouRNAL, on behalf 
of some of our bankers, thinks that the common 
sense of mankind will pronounce the decision 
inequitable since it puts upon banks a danger 
which they did not agree to assume, namely, 
that arising from the negligence ot the drawers 
of the checks. That the plaintiffs led the banks 
into this danger there seems no doubt, and if 
the losses could be settled ona percentage basis, 
commercial equity might demand that a portion 
should be borne by the office from which the 
checks with forged endorsements proceeded. 

_ But this is not the case presented. The ques- 
tion is: Upon whom should the chief responsi- 
bility be laid? To this the business community 
will have but one answer: Upon the bank 
which paid the money without authority. The 
whole system of banking in the United States, 
and the established customs of trade depend 
upon the principle that evidences of debt are 
payable only to the persons named therein. To 
weaken this principle would tend to destroy con- 
fidence, and would in the end be bad for the 
banks themselves. If a merchant, under our 
present conditions, should be distrustful whether 
money made payable to a particular individual 
would ever reach the right person, and whether 
if it did not, he would have to pay the sum over 
again, that business man might think his own 
vaults safer. It is well to remember how im- 

rtant to the community is the office of a bank 
in collecting capital from one man to lend to 
another. Anything which looked towards les- 
sening the security of deposited money, or its 
proper payment on demand, would, so far as it 
went, impair this service of a bank to the pub- 
lic. The Court of Appeals, in declaring the 


bank liable for payments to unauthorized par-- 


ties, has followed a long line of judicial prece- 
dents which have increasingly tended towards a 
more strict interpretation of the bank’s respon- 
sibility, rather than the reverse. 

The banking rules of England and the Vagli- 
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ano forgeries there do not affect this reasoning. 
We must take American business customs as we 
find them; it is another and a different question 
whether or not these American customs are bet- 
ter than those of Great Britain. In London 
sight checks are payable to bearer, that is, can 
be cashed without inquiry as to the genuineness 
of previous endorsements. Banks need not ask 
how the presenting holder of a check got pos- 
session of it. This does not in practice result 
in losses as might be supposed, for since every- 
body knows the rule, all prepare themselves for 
it by greater care of such checks, just as they 
would were the Bank of England notes con- 
cerned instead. There is a certain advantage 
in such a rule where a very large amount of 
business must be crowded into a few hours, and 
where scrutiny of every piece of commercial 
paper would block trading. The Vagliano case 
must be interpreted in the light of this English 
custom of paying to bearer under ordinary cir- 
cumstances; for, as the Court of Appeals points 
out, the English statute legalizing the payment 
to bearer of checks having fictitious names as 
payees, was intended to fall in with the ordinary 
banking procedure there, while our similar stat- 
ute cannot be so interpreted, since our custom is 
different. Besides that, Vagliano wrote a gen- 
uine acceptance across a forged draft, thereby 
accrediting it to the bank. There is a shade of 
difference between these cases; enough, at 
least, todistinguish them. At any rate, it is the 
American practice to rely upon payments to in- 
tended parties through genuine endorsements. 
No doubt this ruling puts a large responsibil- 
ity upon the banks, and opens the door to 
frauds upon them which is not always easy to 
prevent. Yet the chance for loss is not really 
sO great as it has been supposed to be. Where a 
check for a considerable amount and bearing 
several endorsements is presented for payment, 
it is impossible for the paying bank to stop 
business while investigating the older names; 
it must rely upon its customer. This is only 
another way of saying that enough should be 
known about that customer to warrant doing 
business with him. In the Bedell case it seems 
to have been the habit of his confederate to open 
a small account with some bank and then pre- 
sent for collection a check with unknown en- 
dorsers and covering a large sum. The dispro- 
portion between the man’s ordinary account 
and his occasional large checks was not, of 
course, of itself-evidence of any wrongdoing, 
yet it certainly ought to have put the paying 
bank upon inquiry. It could thus have pro- 
tected itself. A bank can always choose with 
whom it will do business, and with this safe- 
guard can bear a larger measure of responsibil- 
ity than other public conveniences which, like a 
railway, must deal with good and bad alike. 
If recent revelations count for anything, the real 
dangers of a bank are from within rather than 
from without, for its losses through forgeries 
‘ are small, andin most cases can be avoided by 
care. Clearly, therefore, the decision of the 
Court of Appeals will be sustained, not only by 
legal, but by commercial opinion.—N. Y. Eve 
NING Post, May 27. 
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